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Introduced by the Council President at the request of the Mayor:

ORDINANCE 2007-899
AN ORDINANCE APPROVING AND AUTHORIZING THE MAYOR, OR HIS DESIGNEE, AND CORPORATION SECRETARY TO EXECUTE THE FOLLOWING AGREEMENTS RELATING TO TWO RAILROAD CROSSINGS SITUATED IN THE “AVENUES WALK” PROJECT LOCATED IN COUNCIL DISTRICT NO. 5: (A) A LICENSE AGREEMENT BETWEEN THE CITY OF JACKSONVILLE (“CITY”), FLORIDA EAST COAST RAILWAY, L.L.C., A FLORIDA LIMITED LIABILITY COMPANY (“FEC”) AND KIMCO AVENUES WALK, L.L.C., A FLORIDA LIMITED LIABILITY COMPANY (“KIMCO”) PROVIDING FOR THE INSTALLATION AND CONSTRUCTION OF AN AT-GRADE PUBLIC ROAD CROSSING LOCATED AT CEDAR STREET (“CEDAR LICENSE AGREEMENT”); (B) A LICENSE AGREEMENT BETWEEN THE CITY, FEC, AND KIMCO PROVIDING FOR THE INSTALLATION AND CONSTRUCTION OF AN AT-GRADE PUBLIC ROAD CROSSING LOCATED AT MUSSELLS ACRES ROAD (“MUSSELLS LICENSE AGREEMENT”); (C) A LICENSE FEE REIMBURSEMENT AGREEMENT BETWEEN KIMCO AND CITY PROVIDING FOR THE PAYMENT AND REIMBURSEMENT BY KIMCO OF THE ANNUAL LICENSE FEES IN THE CEDAR AND MUSSELLS LICENSE AGREEMENTS; (D) A STIPULATION OF PARTIES AGREEMENT BETWEEN THE CITY, KIMCO, FEC AND THE FLORIDA DEPARTMENT OF TRANSPORTATION (“FDOT”) PROVIDING FOR THE CONVERSION OF THE PRIVATE CROSSING LOCATED AT MUSSELLS ACRES ROAD TO  A PUBLIC CROSSING;  AND(E) AN EASEMENT AGREEMENT BETWEEN THE CITY, FEC AND KIMCO PROVIDING FOR THE INSTALLATION AND CONSTRUCTION OF AN ELEVATED HIGHWAY BRIDGE; PROVIDING FOR AN EFFECTIVE DATE.

BE IT ORDAINED by the Council of the City of Jacksonville:

Section 1.

Approval and Authorization.  The Mayor, or his designee, and the Corporation Secretary are hereby authorized to execute the following agreements relating to the “Avenues Walk” project located in Council District No. 5: (a) License Agreement between the City, FEC, and Kimco, in substantially the same form as set forth in Exhibit 1, providing for the installation and construction of an at-grade crossing located at Cedar Street; (b) License Agreement between the City, FEC, and Kimco, in substantially the same form as set forth in Exhibit 2, providing for the installation and construction of an at-grade crossing located at Mussells Acres Road; (c) License Fee Reimbursement Agreement between City and Kimco, in substantially the same form as set forth in Exhibit 3, providing for the reimbursement and payment by Kimco of the annual license fees in the Cedar and Mussells License Agreements; (d) Stipulation of Parties Agreement between the City, FEC, Kimco and the FDOT, in substantially the same form as set forth on Exhibit 4, providing for the conversion of the private crossing located at Mussells Acres Road to a public crossing; and (e) Easement Agreement between the City, FEC and Kimco, in substantially the same form as set forth on Exhibit 5, providing for the installation and construction of an elevated highway bride.  The funding for the annual railroad crossing maintenance fees to be paid by City pursuant to the Cedar and Mussells License Agreements shall be paid annually from Public Works Department funds appropriated pursuant to Ordinance 2006-790-E for that purpose.

Section 2.

Effective Date.  This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor's signature.

Form Approved:

     /s/   Lawsikia J. Hodges      .    
Office of General Counsel

Legislation Prepared By: Lawsikia J. Hodges 
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LICENSE AGREEMENT

THIS LICENSE AGREEMENT (*Agreement”), effective as of the day of
, 2007, is between FLORIDA EAST COAST RAILWAY, L.L.C., a Florida
limited hability company hereinafter called "RAILWAY”, and KIMCO AVENUES WALK,
L.L.C, a Florida limited liability company, hereinafter called “COMPANY” and the CITY OF
JACKSONVILLE, a municipal corporation, hereinafter called “CITY.”
WITNESSETH:

WHEREAS, the COMPANY has requested that the RAILWAY, at COMPANY'S sole
cost and expense, construct an at-grade public road crossing, across and over the tracks, right of
way and property of RAILWAY, at RAILWAY'S Milepost 12 + 4,275°, more particularly
described in Exhibit A attached hereto and incorporated herein by reference, hereinafter referred
to as the “CROSSING SITE.”; and

WHEREAS, CITY desires to use, maintain, repair, renew, upgrade, replace and
ultimately remove the Crossing Site; and

WHEREAS, RAILWAY is agreeable to permitting the initial construction of the
CROSSING SITE (the “Construction™) at the sole cost and expense of the COMPANY, and the
use. maintenance, repair, renewal, upgrade, replacement and ultimately removal of the
CROSSING SITE by the CITY, under the terms and conditions set forth herein.

NOW, THEREFORE, for the covenants set forth herein and other good and valuable
consideration, the sufficiency of which are hereby acknowledged, the parties agree as follows:

l. RAILWAY hereby permits the Construction of the CROSSING SITE and the

parties agree that such Construction shall be at the sole cost and expense of COMPANY. The
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RAILWAY also hereby permits the CITY to use, maintain, repair, renew, upgrade, replace and
ultimately remove the CROSSING SITE in accordance with the terms and conditions set forth
herein.

2. For purposes of all provisions of this Agreement, the CROSSING SITE shall
include, but not be limited to, the crossing structure, the crossing surfaces, any and all railroad
crossing warning devices, including fixed signs, flashing lights, bells and gates and automatic
crossing warning devices (the “WARNING DEVICES™), any other devices or facilities ,which
are, or might be. located within or adjacent to the above-described location. The construction of
the CROSSING SITE shall be done by RAILWAY as provided in this Agreement and further
provided that, notwithstanding rights to the COMPANY and CITY granted herein, RAILWAY
reserves the right to perform all work required on RAILWAY'S property including construction,
drainage, lighting and vegetation management, in which event the COMPANY during the
Construction and the CITY thereafter shall pay the RAILWAY the entire cost and expense of
labor, materials and equipment furnished by RAILWAY and any otP;er costs incurred by
RAILWAY in performing such work. The status of the CITY is that of a licensee and not
lessee, granting the CITY the right to use the CROSSING SITE as specified herein.

3. The CROSSING SITE shall be used for public at-grade road crossing purposes
only and no utility, including telecommunications facilities, pipes, wires, cables; or other line or
structure shall be placed in, on or over the CROSSING SITE without the previous consent in
writing of the RAILWAY. CITY further agrees that it will at all times keep the CROSSING
SITE, together with the additional portions of the RAILWAY’S right-of-way within 325 feet of

the northerly and southerly limits or boundaries of the CROSSING SITE clear of any vegetation
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or other growth greater than two (2) feet in height on each side of the tracks at the sole expense
of the CITY and without cost to RAILWAY or lien upon RAILWAY'S property.

4. This Agreement is for an initial term of one (1) year and shall continue in effect
thereafter from year to year, subject to termination by the RAILWAY or CITY upon sixty (60)
days prior written notice Notwithstanding the termination of the Agreement, CITY shall be
obligated to pay all fees and other costs applicable to CITY as set forth in this Agreement until
the earlier of the removal or closing of the CROSSING SITE.

5. CITY shall pay an annual license fee in advance to RAILWAY of $6,000.00 (Six
Thousand Dollars), for use of the Crossing SITE, with the first annual license fee due on
completion of the Construction The hcense fee shall be increased each year on the anniversary
date of this Agreement, commencing on the anniversary date of the second year of this
Agreement, by the product of the annual license fee in effect for the preceding year multiplie\d by
one hundred percent (100%) of the percentage increase, if any, in the Consumer Price Index,
(1967=100), issued by the Bureau of Labor Statistics of the U.S. Department of Labor (“CPI™),
or 3%, whichever is greater. The base CPI will be the CPI for the month of the year preceding
the applicable anniversary date of this Agreement by ninety (90) days. No adjustment will be
made for decreases in the CPI.

6. The provisions and stipulations of this Agreement are a part of the consideration of the
construction of the crossing and licensing of the CROSSING SITE, and in the event the CITY
shall fail to comply with any of the covenants and conditions required to be performed by CITY
or the COMPANY shall fail to comply with any of the covenants and conditions required to be
performed by it, and such failure shall continue for a period of thirty (30) days after written

notice thereof shall be given by the RAILWAY to the non-performing party, then, at the option
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of the RAILWAY, this Agreement shall be terminated with full legal rights and remedies
retained by the RAILWAY, including but not limited to the right to reenter, repossess, and
remove the CROSSING SITE it it shall elect to do so.

7. The CITY shall grant forthwith to the RAILWAY necessary permits for the
installation, construction, erection, repair, replacement and maintenance of any of the
RAILWAY-owned or maintained facilities described in this Agreement for the CROSSING
SITE. If the CITY fails to promptly grant the RAILWAY necessary permits, the COMPANY
during the Construction and the CITY thereafter. shall bear all additional expense incurred by the
RAILWAY attributable to such failure, including costs due to slow ordering of trains.
COMPANY or CITY. as the case may be, shall promptly pay such amounts upon billing by the
RAILWAY.

8. Unless otherwise specified, the cost of installation, construction, maintenance, repair,
renewal, upgrade and replacement of all facilities at the CROSSING SITE, including but not
limited to the crossing structure, the WARNING DEVICES and railroad and highway devices,
whether performed by the COMPANY, CITY or RAILWAY, shall be the sole responsibility of
the COMPANY during the Construction and the CITY thereafter.

9. The RAILWAY shall install the WARNING DEVICES at the CROSSING SITE at
the sole cost of the COMPANY during the Construction and the CITY thereafter. Installation
costs are estimated to be $263,540.00 as shown on the estimates for signal installation attached
hereto as Exhibit B and incorporated by reference. The WARNING DEVICES are a Type Il
Class II1 installation as defined in the Florida Department of Transportation Schedule of Signal

Installations by Type and Class attached hereto as Exhibit C.
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In addition to the other costs set forth herein, CITY shall pay unto RAILWAY annually
the annual cost of maintenance of said WARNING DEVICES as provided in the Florida
Department of Transportation’s SCHEDULE OF ANNUAL COST OF AUTOMATIC
HIGHWAY GRADE CROSSING TRAFFIC CONTROL DEVICES, as may in the future be
revised or amended, a copy of which is attached hereto as Exhibit C and incorporated herein by
reference.

The WARNING DEVICES will be owned and maintained by the RAILWAY, at the cost
of the COMPANY during Construction and the City thereafter, and shall remain at the
CROSSING SITE until the RAILWAY decides that they are no longer needed or should be
replaced, or until other legal requirements are imposed which shall eliminate or substantially
change their operations.

10. The RAILWAY shall install a 57° wide Omni concrete grade crossing surface (the
“SURFACE’) along with other improvements as shown on the drawing, attached hereto as part
of Exhibit A, in accordance with Florida Department of Transportation Standard Specifications
for Road and Bridge Construction, Index No. 560, as may be amended, at the sole cost of
COMPANY. Installation costs are estimated to be $118,456.00 as shown on the estimates for
crossing installation attached hereto as Exhibit B and incorporated by reference. When the
RAILWAY determines that the replacement of the SURFACE is more economical than its
continued maintenance, the RAILWAY shall have the exclusive option to replace the SURFACE
with a comparable or improved structure. The replacement costs of the new SURFACE shall be
the sole responsibility of the CITY. After completion of the Construction, the CITY shall, at its
sole expense, maintain and replace the remainder of the road inside the RAILWAY’S right-of-

way, plus any paving that may be located between the ends of the ties. The RAILWAY shall

RIS Page 5
Exhibit 1
Page 5 of 19
provide a construction watchman at said CROSSING SITE while work is being performed by the
COMPANY during the Construction and the CITY thereafter, under the provisions of this
Agreement. at the sole expense of the COMPANY during the Construction and the CITY
thereafter.

11. The CITY agrees, acknowledges and understands that the RAILWAY reserves the
right to make any changes at any future time in 1ts existing tracks or other facilities, including the
installation, maintenance and operation of any additional track or tracks or other facilities on its
right-of-way at the CROSSING SITE. The CITY agrees to bear the total expense of any changes
or additions to the pavement and traffic signal devices, the SURFACE, the WARNING
DEVICES or other railroad signalization equipment or new structure at the CROSSING SITE,
whether these changes or additions are required by law or order of any public or judicial
authority, done voluntarily by the RAILWAY, or requested by the CITY.

12. The COMPANY during the Construction and the CITY thereafter, agrees that it will
install, maintain and replace all necessary drainage facilities to prevent the accumulation of
surface water due to the existence of the CROSSING SITE. Such facilities must first be
approved by the RAILWAY and any governing bodies having jurisdiction thereof and operation
of the facilities shall also be subject at all time to their approval. An additional license
agreement may be required by the RAILWAY, depending upon the location of such drainage
facilities and type, size, depth and other specifications of the proposed facilities, as submitted to
the RAILWAY.

13. Lighting facilities adequate to comply with the requirements of the laws of the State

of Florida covering illumination of road crossing shall be installed, maintained and replaced at or
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near this CROSSING SITE by and at the sole cost of COMPANY during the Construction and
the CITY thereafter

14 Facilities at or near the CROSSING SITE that are not specifically covered by this
Agreement, including but not limited to pedestrian walkways, may not be constructed by the
COMPANY during the Construction or the CITY thereafter, at or near the CROSSING SITE
without the prior written approval of RAILWAY, which approval is in RAILWAY’S sole
discretion The cost and lhability for such facilities, including but not limited to claims for
personal injury or death or damage to property of any person or persons whomsoever, shall be
the sole responsibility of the COMPANY during the Construction and the CITY thereafter.

15. If at any time RAILWAY, at COMPANY’S or CITY’S request, performs work
required to be performed by COMPANY or CITY hereunder, the cost and liability for such
work, including but not limited to claims for personal injury or death or damage to property of
any person of persons whomsoever, shall be the sole responsibility of COMPANY during the
Construction and the CITY thereafter.

16. The COMPANY during the .Construction and the CITY thereafter, further covenants
to pay the RAILWAY. within thirty (30) days after presentation of the same, all biils submitted
by RAILWAY including maintenance bills as set forth in Paragraph 9 above and all bills for
electricity for the lighting and illumination of the CROSSING SITE if same are provided by
RAILWAY.

7. At the termination of this Agreement for any cause, or upon termination of the
CITY'S use of the CROSSING SITE as herein described, all rights of the CITY shall terminate
and the CITY shall remove, under the RAILWAY’S supervision and direction, at CITY’S entire

cost and expense, said road and all non-RAILWAY-owned improvements placed upon the

At Page 7
Exhibit 1
Page 7 of 19
RAILWAY'S night-of-way and restore the ground to its original condition. City further agrees
upon termination of this Agreement to take all action necessary to permit the closing and
removal of the CROSSING SITE.

18. The CITY shall indemnify, defend and hold harmless RAILWAY for assessments or
other charges of any kind whatsoever against the RAILWAY at any time for any portion of
public improvements installed on or within two hundred (200) feet of the CROSSING SITE
arising out of the existence of the CROSSING SITE.

19. The COMPANY and CITY shall not in any way, or at any time, interfere with or
obstruct RAILWAY'S right-of-way, the movement of RAILWAY'S trains and other railroad
operations, or interfere with the RAILWAY'S use thereof, or the use thereof by RAILWAY'S
assigns, invitees, lessees or licensees.

20. The COMPANY as to events occurring or failing to occur during the Construction
and the CITY as to events occurring or failing to occur thereafter shall indemnify, defend and
hold harmless RAILWAY it’s affiliates, officers, directors and employees from any and all suits,
claims, liability, losses, damages, expenses and costs (including reasonable attorneys fees)
incurred by or asserted against RAILWAY whether for personal injury or death or damage to
property of any person or persons whomsoever, relating to, resulting from or arising out of the
construction, installation, maintenance, repair, renewal, upgrade, replacement or removal of the
CROSSING SITE by RAILWAY, the performance of work by RAILWAY required to be
performed by COMPANY or CITY hereunder, or the use of the CROSSING SITE or CITY
facilities, including but not limited to pedestrian walkways, at or near the CROSSING SITE and

regardless of whether such injury or damage is caused or alleged to be caused, in whole or in
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part, by the negligence of RAILWAY. Notwithstanding the foregoing, the COMPANY and
CITY shall have no indemnification obligation for the intentional, wrongful acts of RAILWAY.

The COMPANY during the Construction and the CITY thereafter, will include in any
contract which it may let for the whole or part of said work to be performed hereunder by or for
the COMPANY or CITY, each and every one of the terms and conditions included on the
document entitled “INDEMNITY OF FLORIDA EAST COAST RAILWAY, L.L.C. AND
INSURANCE REQUIREMENTS” attached hereto and made a part hereof as Exhibit D

21. The COMPANY, during the Construction and the CITY thereafter, at its own cost
and expense, when performing any work in connection with the CROSSING SITE shall request
RAILWAY to furnish any necessary construction watchmen for the protection of RAILWAY'S
employees, property and train operations. RAILWAY shall be notified at least one (1) week in
advance of the performance of any work in connection with the CROSSING SITE.

In addition to. but not in limitation of any of the foregoing provisions, if at any time

RAILWAY should deem it necessary to place construction watchmen for the protection of any
person or property, during the construction, maintenance, repair, alteration, renewal, or removal
at the CROSSING SITE, RAILWAY shall have the right to place such construction watchmen,
or other persons at the sole cost and expense of the COMPANY during the Construction and the
CITY thereafter. Upon receipt of a bill from RAILWAY, COMPANY during the Construction
and the CITY thereafter, shall promptly pay RAILWAY the full cost and expense of such
construction watchmen. The furnishing or failure to furnish construction watchmen, or other
persons by the RAILWAY under this paragraph, however, shall not release COMPANY or
CITY from any and all other liabilities assumed by COMPANY or CITY under the terms of this

Agreement. The COMPANY and CITY shall give the RAILWAY one (1) week’s advance
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written notice when it or its contractor or anyone claiming under this Agreement proposes to
enter upon the CROSSING SITE to perform work under this Agreemeht in order that proper
warning may be provided for trains. In emergency situations COMPANY or CITY shall give the
RAILWAY telephonic notice. The COMPANY and CITY further agree that at all times its
personnel or agents are on the property of the RAILWAY, they will be accompanied by a
RAILWAY representative and any cost involved will be borne by the COMPANY or CITY, as
the case may be.

22. After the SURFACE and WARNING DEVICES have been installed and all other
work to be performed related to the Construction has been completed and found to be in
satisfactory working order by the RAILWAY, the RAILWAY shall furnish to the COMPANY
an invoice showing the final total cost of material, labor and equipment furnished by the
RAILWAY and any other costs incurred by RAILWAY, in accordance with the estimate of said
cost to the COMPANY to be $381,996.00 set forth in Exhibit B and COMPANY shall pay such
invoice no later than thirty (30) days from the date thereof.

23. Installation, maintenance, repair and replacement of any and all railroad advance
warning signs and pavement markings on any road approaching the CROSSING SITE shall be
the sole responsibility and cost of the CITY, and at its sole expense.

24. The COMPANY during the Construction and the CITY thereafter, shall pay
RAILWAY all charges due to RAILWAY hereunder within thirty (30) days of the date of
invoice. Failure to promptly pay to RAILWAY amounts billed as due under this Agreement

shall constitute default by the COMPANY or CITY.
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25. The COMPANY and CITY hereby acknowledge that it each has been notified that its
personnel will or may be working in an area containing active fiber-optic transmission cable as
well as other cables and other facilities.

26. If any provision or provisions of this Agreement shall be held to be invahd, illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions shall not in
any way be affected or impaired thereby.

27 This Agreement will be governed by the laws of the State of Florida. It constitutes
the complete and exclusive statement of the Agreement between the parties, which supersedes all
proposals, oral or written, and all other communications between the parties related to the subject
matter of this Agreement. Any future change or modification of this Agreement must be in
writing and signed by all parties during the Construction and thereafter by RAILWAY and CITY

only.
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IN WITNESS WHEREOF, the RAILWAY, the COMPANY and the CITY, have caused

this Agreement to be executed by their authorized representatives on the dates indicated below.

Signed, sealed and
Delivered in the presence of:

Witnesses as to RAILWAY

Witnesses as to COMPANY

Witnesses as to CITY

Al

FLORIDA EAST COAST RAILWAY, L.L.C.,
a Florida limited liability company

By: (Seal)

Title:

Attest:
Assistant Secretary

Date:

KIMCO AVENUES WALK, L.L.C.
a Florida limited liability company
By: KD Avenues Walk 1189, Inc

By:

Title:

Attest:

Title:

Date:

CITY OF JACKSONVILLE, a municipal
corporation

By:

Title:

Attest:

Title:

Date:
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LICENSE AREA

June 21, 2007

File: 12/39/4275

CEDAR STREET - MP 12+4,275’ - 271828Y

A PARCEL OF LAND WITH UNIFORM WIDTH OF EITHTY (80) FEET
NORTHERLY AND SOUTHERLY AND EXTENDING EASTERLY AND
WESTERLY ACROSS THE RIGHT-OF-WAY AND TRACKS OF THE RAILWAY
AT CEDAR STREET IN JACKSONVILLE, FLORIDA, WITH LONGITUDINAL
CENTER LINE OF SAID PARCEL LOCATED FOUR THOUSAND TWO HUNDRED
SEVENTY FIVE (4,275) FEET SOUTHERLY FROM THE RAILWAY’S MILE POST
NO. 12 AS MEASURED FROM JACKSONVILLE, FLORIDA, SAID RIGHT-OF-
WAY OF THE RAILWAY HAVING A TOTAL WIDTH OF ONE HUNDRED (100)
FEET AT THIS LOCATION, BEING FIFTY (50) FEET IN WIDTH ON THE EAST
AND WEST SIDE OF THE CENTERLINE OF THE MAIN TRACK, ALL AS SHOWN
ON THE ATTACHED DRAWING NO. 01-E-138, DATED JANUARY 9, 2007,
HAVING A REVISION DATE OF JUNE 20, 2007, ATTACHED HERETO AND
MADE A PART HEREOF.

EXHIBIT “A”
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FLORIDA EAST COAST RAILWAY COMPANY

SAINT AUGUSTINE, FLORIDA

SUNBEAM: REMOVE EXIST. 20' TYPE "T" CROSSING AND INSTALL 57' OMNI CONCRETE XING
CEDAR STREET, MP 12+4,275' - FDOT # 271828Y

CROSSING DESCRIPTION
Length of Crossing Surface
Number of Tracks
Length of Track Panel

AGREEMENT DESCRIPTION

Responsible Party

Agreement Date

Division of Responsibility
Encase Fiber Optic Cable
Maintenance of Traffic
Crossing Surface
Track Matenals
Track Construction
Paving
Overtime

COST RECAPITULATION
Track & Civil Work lte
Encase Fiber Optic Cable
Mobilization/Material Consolidation
Construct Track Panel & Place
Maintenance of Traffic/Police Protection
Remove Crossing Surface
Remove/Replace Struciure
Line & Surface Track
Replace Crossing Surface, As Needed
Place Asphalt
Site Cleanup
Overtime Charge for Weekend Work

Totals

FILE: 12/39/4275

City of Jacksonville

City
City
City
City
City
City
N/A

57 Tf
1 Ea
97 Tf

Labor
wa
2,126 08
1,189 09
na
74112
3,883 11
82293
1,760 17
18275
670 69
nfa

11,375 94

TRACK & CIVIL PROJECT COST:
ENGINEERING & SUPERVISION:
TOTAL PROJECT COSTS:

TOTAL SIGNAL IMPROVEMENT PROJECT COST:

COST TO BE BORNE BY KIMCO AVENUES WALK:

Equipment
n/a
3,373 80
1,908 67
n/a
1,793 47
9,319 60
1,668 06
4,259 50
5712
82908
na

23,209 30

06/20/07
PAVING DESCRIPTION
Width (Across Road) 57 Ft
Length (Along Road) 80 F1
Projected Lift 31n
GANG DESCRIPTION
1 St Augustine Secton
8 St Augustine Smoothing
1 Crane
2 Loader
10 00% Responsible
Matenal Contract  Contingency Total Party
nfa 3,750 00 450 00 4,200 00 City
n/a n/a 600 12 6,100 00 City
6,397 80 nfa 1,004 45 10,500 00 City
n/a 8,800 00 900 00 9,700 00 City
nfa nfa 26540 2,800 00 City
nfa 000 1,397 29 14,600 00 City
941304 n/a 1,19597 13,100 00 City
23,108 41 n/a 2,971 92 32,100 00 City
nfa 17,100 00 1,760 13 19,100 00 City
na n/a 20023 1,700 00 City
na n/a 000 000 N/A

3891924 29,650 00 10,745 51 113,900 00

$113,900.00 1,998 25 3/Ft

4,556.00

$118,456.00
263,540.00

$381,996.00

NOTE: THE ABOVE IS AN ESTIMATE ONLY, ALL CHARGES WILL BE BASED ON ACTUAL COST

EXHIBIT "B"

Modct Last Revsod 1211000
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DATE: 02/07/07
,[0 FILE: 10.2
TYPE: III
CLASS: 1III
FLORIDA EAST COAST RAILWAY NO. OF DAYS: 14
OFFICE OF THE GENERAL MANAGER AAR / DOT #: 271828Y
OF SIGNALS AND COMMUNICATIONS MILE POST: 1244275’
Project Type: FDOT

ESTIMATED COST FOR HIGHWAY CROSSING WARNING DEVICES AT CEDAR STREET.
This estimate should be considered vo:d after one (1} year.

MATERIAL UNIT COST UNITS
GATE ASSEMBLIES $7,479.00 4 EA.
GATES $500.00 4 EA.
GATE FOUNDATIONS $575.00 4 EA.
6' X 6' WIRED CASE, WITH HXP-3R $75,260.00 1 EA.
GENERATOR CASE W/ TRANSFER SWITCH $2,870.00 1 EA.
BATTERY BOX $675.00 1 EA.
BATTERIES, SAFT SPL250 $215.00 30 EA.
MISC. GROUND MATERIAL $1,671.17 1 PKG.
CONDUIT & DIRECTIONAL BORE $45.00 100 FT.
CABLE $8,000.00 1 PKG.
MISCELLANEOUS RELAY EQUIPMENT $1,120.00 1 PKG.
POWER SERVICE $2,000.00 1 EA.
MONITORING EQUIPMENT $10,725.00 1 PKG.
SANITATION & DISPOSAL $1,500.00 1 PKG.
FREIGHT & HANDLING

TAX @ 6.5%

TOTAL MATERIALS

EXCAVATING EQUIPMENT PER DAY $181.00 14 DAYS
EQUIPMENT RENTAL PER DAY $125.00 14 DAYS
FOREMAN'S TRUCK PER DAY $35.00 14 DAYS
GANG TRUCK PER DAY $63.00 14 DAYS
SUPERVISORS TRUCK PER DAY $35.00 14 DAYS
EQUIPMENT TOTAL

ENGINEERING $8,500.00 1
ENGINEERING TOTAL

CONSTRUCTION SUPERVISION $312.00 14 DAYS
LABOR ADDITIVE

SUPERVISION TOTAL

LABOR PER DAY $1,188.90

NUMBER OF DAYS 14
LABOR ADDITIVE
TOTAL LABCR

GANG EXPENSES PER DAY $553.00
NUMBER OF DAYS 14
TOTAL GANG EXPENSES

SUB-TOTAL
CONTINGENCIES 5%

TOTAL

271828Y revl xs

TOTAL COST
$29,916.00
$2,000.00
$2,300.00
$75,260.00
$2,870.00
$675.00
$6,450.00
$1,671.17
$4,500.00
$8,000.00
$1,120.00
$2,000.00
$10,725.00
$1,500.00
$36,872.00
£9.287 00
$195,446.17

$2,534.00
$1,750.00
$490.00
$882.00

$490.00
$6,146.00

$8,500.00
$8,500.00

$4,368.00

$2,433.00
$6,801.00

$16,645.00

$9,714.00
$26,359.00

$7,742.00

$250,994.17
$12,550.00

$263,540.00
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FLORIDA DEPARTMENT OF TRANSPORTATION

Listed Below are signal installations by type and class:

FLASHING SIGNALS - ONE TRACK
Type =1, Class = 1

FLASHING SIGNALS - MULTIPLE TRACKS
Type =1, Class =2

FLASHING SIGNALS AND CANTILEVER - ONE TRACK
Type =2, Class = 1

FLASHING SIGNALS AND CANTILEVERS - MULTIPLE TRACKS
Type =2, Class =2

FLASHING SIGNALS AND GATE - ONE TRACK
Type =3, Class =3

FLASHING SIGNALS AND GATE - MULTIPLE TRACKS
Type = 3, Class =4

FLASHING SIGNALS AND GATE WITH CANTILEVER - ONE TRACK
Type =4, Class =3

FLASHING SIGNALS AND GATE WITH CANTILEVER - MULTIPLE TRACKS
Type =4, Class = 4

TYPE OF TRAFFIC CONTROL DEVICES

| Flashing signals

Il Flashing signals with cantilevers

[ Flashing signals with gate

v Flashing signals with cantilevers & gate

CLASS OF TRAFFIC CONTROL DEVICES

I Flashing signals - one track

{ Flashing signals - multiple track

i Flashing signals & gates - one track

A% Flashing signals & gates - multiple track

EXHIBIT “C”

FDOT-Type-Class
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SCHEDULE OF ANNUAL COST OF AUTOMATIC
HIGHWAY GRADE CROSSING TRAFFIC CONTROL DEVICES

Annual Maintenance Cost Exclusive of Installation

CLASS DESCRIPTION COST*

| Flashing Signals ~ One Track $2,086.00
11 Flashing Signals — Multiple Tracks $2,760.00
111 Flashing Signals and Gates — One Track $3,146,00
v Flashing Signals and Gates — Multiple Tracks $3,950.00

AUTHORITY: FLORIDA ADMINISTRATIVE RULE: 14-46.002
Responsibility for the Cost of Automatic Highway
Grade Traffic Control Devices

F. A. RULE EFFECTIVE DATE: July 22, 1982
GENERAL AUTHORITY: 334.044. F. S.
SPECIFIC LAW IMPLEMENTED: 335.144.F.S.

*This schedule was effective July 1, 2006, and will be reviewed every 5 years and revised as appropriate
based on the Consumer Price Index for all Urban Consumers published by the U.S. Department of Labor.

EXHIBIT «“C”
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INDEMNITY OF FLORIDA EAST COAST RAILWAY, L.L.C.
AND INSURANCE REQUIREMENTS

The Contractor by execution and delivery hereof, agrees that it shall and will at all times
hereafter indemnify, defend and save harmless the Florida East Coast Railway, L.L.C, or if
Contractor is a Government Entity, agrees to the extent permitted by law will indemnify, defend
and save harmless the Florida East Coast Railway, L.L.C., from and against all judgments, and
all loss, claims, damages, costs, charges, and expenses (“Costs™) which it may suffer, sustain, or
in anywise be subjected to on account of or occasioned by the operations of the Contractor, or
any of the subcontractors, or both, whether directly or indirectly under, or pursuant to, this
construction contract, including any such Costs arising from the death, bodily injury or personal
injury of, as follows:

Of any person, including without limitation upon the generality of the foregoing
description, employees and officers of Florida East Coast Railway, L.L.C., employees and
officers of materialmen, employees and officers of the Contractor, employees and officers of all
subcontractors, and from loss damage, injury and loss of use of any real or personal property (a)
in which Florida East Coast Railway Company has any ownership interest, and (b) personal
property in the custody of Florida East Coast Railway Company under any transportation
contracts; including without limitation upon the generality of the two foregoing enumerations, all
railroad equipment commonly described as rolling stock and the contents of the same.

In furtherance of its obligation to indemnify, defend and save harmless, Contractor shall
procure and keep in effect comprehensive general liability insurance in the limits of
$5,000,000.00 each occurrence for bodily injury or death and $3,000,000.00 property damage
each occurrence with a $5,000,000 aggregate covering all obligations of Contractor to indemnify
the Railway by Contractual Assumed Liability Endorsement, with all railroad exclusives
removed. Alternatively, Contractor may procure and keep in effect during the life of this
construction contract, as aforesaid, Railroad Proteciive Liability Policies insuring the Railway
directly as insured against losses and damages with the limits specified in this paragraph.

In addition to the above, Contractor shall, at its cost and expenses, maintain a Workman’s
Compensation Insurance Policy as required 1n the State of Florida.

All such insurance, directly or indirectly for the benefit of the Railway, shall be in a form
satisfactory to Railway’s Manager of Insurance and issued by a casualty company/insurance
company authorized to do business in the State of Florida that has a “Best’s” rating of A or A+
and a {inancial category size of Class XII or higher.

EXHIBIT “D”
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LICENSE AGREEMENT

THIS LlCENSE AGREEM_I;:I\_JT (“Agreement”), effective as of the _ da.y of
, 2007, is between FLORIDA EAST COAST RAILWAY, L.L.C ., a Florida
limited liability company hereinafter called “RAILWAY?”, and KIMCO AVENUES WALK,
L L.C., a Florida limited liability company, hereinafter called “COMPANY” and the CITY OF
JACKSONVILLE, a municipal corporation, hereinafter called “CITY.”
WITNESSETH:

WHEREAS, the COMPANY has requested that the RAILWAY, at COMPANY'S sole
cost and expense, convert an existing private crossing to public and construct an at-grade public
road crossing, across and over the tracks, right of way and property of RAILWAY, at
RAILWAY’S Milepost 11 + 5,212°, more particularly described in Exhibit A attached hereto
and incorporated herein by reference, hereinafter referred to as the “CROSSING SITE.”; and

WHEREAS, CITY desires to use, maintain, repair, renew, upgrade, replace and
ultimately remove the Crossing Site; and

WHEREAS, RAILWAY is agreeable to permitting the initial construction of the
CROSSING SITE (the “Construction”) at the sole cost and expense of the COMPANY, and the
use, maintenance, repair, renewal, upgrade, replacement and ultimately removal of the
CROSSING SITE by the CITY, under the terms and conditions set forth herein.

NOW, THEREFORE, for the covenants set forth herein and other good and valuable
consideration, the sufficiency of which are hereby acknowledged, the parties agree as follows-

I. RAILWAY hereby permits the Construction of the CROSSING SITE and the

parties agree that such Construction shall be at the sole cost and expense of COMPANY. The
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RAILWAY also hereby permits the CITY to use, maintain, repair, renew, upgrade, replace and

ultimately remove the CROSSING SITE in accordance with the terms and conditions set forth

herein.

2. For purposes of all provisions of this Agreement, the CROSSING SITE shall
include, but not be limited to, the crossing structure, the crossing surfaces, any and all railroad
crossing warning devices, including fixed signs, flashing lights, bells and gates and automatic
crossing warning devices (the “WARNING DEVICES”), any other devices or facilities ,which
are, or might be, located within or adjacent to the above-described location. The construction of
the CROSSING SITE shall be done by RAILWAY as provided in this Agreement and further
provided that, notwithstanding rights to the COMPANY and CITY granted herein, RAILWAY
reserves the right to perform all work required on RAILWAY’S property including construction,
drainage, lighting and vegetation management, in which event the COMPANY during the
Construction and the CITY thereafter shall pay the RAILWAY the entire cost and expense of
fabor, materials and equipment furnished by RAILWAY and any other costs incurred by
RAILWAY in performing such work. The status of the CITY is that of a licensee and not
lessee, granting the CITY the right to use the CROSSING SITE as specified herein.

3. The CROSSING SITE shall be used for public at-grade road crossing purposes
only and no utility, including telecommunications facilities, pipes, wires, cables; or other line or
structure shall be placed in, on or over the CROSSING SITE without the previous consent 1n
writing of the RAILWAY. CITY further agrees that it will at all times keep the CROSSING
SITE, together with the additional portions of the RAILWAY'S right-of-way within 325 feet of

the northerly and southerly limits or boundaries of the CROSSING SITE clear of any vegetation
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or other growth greater than two (2) feet in height on each side of the tracks at the sole expense

of the CITY and without cost to RAILWAY or lien upon RAILWAY’S property.

4. This Agreement is for an initial term of one (1) year and shail continue in effect
thereafter from year to year, subject to termination by the RAILWAY or CITY upon sixty (60)
days prior written notice Notwithstanding the termination of the Agreement, CITY shall be
obligated to pay all fees and other costs applicable to CITY as set forth in this Agreement until
the earlier of the removal or closing of the CROSSING SITE.

5. CITY shall pay an annual license fee in advance to RAILWAY of $6,000.00 (Six
Thousand Dollars), for use of the Crossing SITE, with the first annual license fee due on
completion of the Construction. The license fee shall be increased each year on the anniversary
date of this Agreement, commencing on the anniversary date of the second year of this
Agreement, by the product of the annual license fee in effect for the preceding year multiplied by
one hundred percent (100%) of the percentage increase, if any, in the Consumer Price Index,
(1967=100), issued by the Bureau of Labor Statistics of the U.S. Department of Labor (“CPI”),
or 3%, whichever is greater. The base CPI will be the CPI for the month of the year preceding
the applicable anniversary date of this Agreement by ninety (90) days. No adjustment will be
made for decreases in the CPI.

6. The provisions and stipulations of this Agreement are a part of the consideration of the
construction of the crossing and licensing of the CROSSING SITE, and in the event the CITY
shall fail to comply with any of the covenants and conditions required to be performed by CITY
or the COMPANY shall fail to comply with any of the covenants and conditions required to be
performed by it, and such failure shall continue for a period of thirty (30) days after written

notice thereof shall be given by the RAILWAY to the non-performing party. then, at the option
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of the RAILWAY, this Agreement shall be terminated with full legal rights and remedies

retained by the RAILWAY, including but not limited to the right to reenter, repossess, and

_ -remove the CROSSING SITE if it shall elect to do so.

7. The CITY shall grant forthwith to the RAILWAY necessary permits for the
instaliation, construction, erection, repair, replacement and maintenance of any of the
RAILWAY-owned or maintained facilities described in this Agreement for the CROSSING
SITE. If the CITY fails to promptly grant the RAILWAY necessary permits, the COMPANY
during the Construction and the CITY thereafter, shall bear all additional expense incurred by the
RAILWAY attributable to such failure, including costs due to slow ordering of trains.
COMPANY or CITY, as the case may be, shall promptly pay such amounts upon billing by the
RAILWAY.

8. Unless otherwise specified, the cost of installation, construction, maintenance, repair,
renewal, upgrade and replacement of all facilities at the CROSSING SITE, including but not
limited to the crossing structure, the WARNING DEVICES and railroad and highway devices,
whether performed by the COMPANY, CITY or RAILWAY, shall be the sole responsibility of
the COMPANY during the Counstruction and the CITY thereafter.

9 The RAILWAY shall install the WARNING DEVICES at the CROSSING SITE at
the sole cost of the COMPANY during the Construction and the CITY thereafter. Installation
costs are estimated to be $389,170.00 as shown on the estimates for signal installation attached
hereto as Exhibit B and incorporated by reference  The WARNING DEVICES are a Type 111
Class 1V installation as defined in the Florida Department of Transportation Schedule of Signal

Installations by Type and Class attached hereto as Exhibit C.

Paggxndbit 2
Page 4 of 19
In addition to the other costs set forth herein, CITY shall pay unto RAILWAY annually

the annual cost of maintenance of said WARNING DEVICES as provided in the Florida

Department of Transportation's SCHEDULE OF ANNUAL COST OF AUTOMATIC
HIGHWAY GRADE CROSSING TRAFFIC CONTROL DEVICES, as may in the future be
revised or amended, a copy of which is attached hereto as Exhibit C and incorporated herein by
reference.

The WARNING DEVICES will be owned and maintained by the RAILWAY, at the cost
of the COMPANY during Construction and the City thereafter, and shall remain at the
CROSSING SITE until the RAILWAY decides that they are no longer needed or should be
replaced, or until other legal requirements are imposed which shall eliminate or substantially
change their operations.

10. The RAILWAY shall install a 49’ wide Omni concrete grade crossing surface (the
“SURFACE’) along with other improvements as shown on the drawing, attached hereto as part
of Exhibit A, in accordance with Florida Department of Transportation Standard Specifications
for Road and Bridge Construction, Index No. 560, as may be amended, at the sole cost of
COMPANY. Installation costs are estimated to be $105,976.00 as shown on the estimates for
crossing installation attached hereto as Exhibit B and incorporated by reference. When the
RAILWAY determines that the replacement of the SURFACE is more economical than its
continued maintenance, the RAILWAY shall have the exclusive option to replace the SURFACE
with a comparable or improved structure. The replacement costs of the new SURFACE shall be
the sole responsibility of the CITY. After completion of the Construction, the CITY shall, at its
sole expense, maintain and replace the remainder of the road inside the RAILWAY’S right-of-

way, plus any paving that may be located between the ends of the ties The RAILWAY shall
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provide a construction watchman at said CROSSING SITE while work 1s being performed by the

COMPANY during the Construction and the CITY thereafter, under the provisions of this

Agreement, at the sole expense of the COMPANY during the Construction and the CITY
thereafter.

I'l. The CITY agrees, acknowledges and understands that the RAILWAY reserves the
right to make any changes at any future time in its existing tracks or other facilities, including the
installation, maintenance and operation of any additional track or tracks or other facilities on its
right-of-way at the CROSSING SITE. The CITY agrees to bear the total expense of any changes
or additions to the pavement and traffic signal devices, the SURFACE, the WARNING
DEVICES or other railroad signalization equipment or new structure at the CROSSING SITE,
whether these changes or additions are required by law or order of any public or judicial
authority, done voluntarily by the RAILWAY, or requested by the CITY.

12 The COMPANY during the Construction and the CITY thereafter, agrees that it will
install, maintain and replace all necessary drainage facilities to prevent the accumulation of
surface water due to the existence of the CROSSING SITE. Such facilities must first be
approved by the RAILWAY and any governing bodies having jurisdiction thereof and operation
of the facilities shall also be subject at all time to their approval. An additional license
agreement may be required by the RAILWAY, depending upon the location of such drainage
facilities and type, size, depth and other specifications of the proposed facilities, as submitted to
the RAILWAY.

13 Lighting facilities adequate to comply with the requirements of the laws of the State

of Florida covering illumination of road crossing shall be installed, maintained and replaced at or
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near this CROSSING SITE by and at the sole cost of COMPANY during the Construction and

the CITY thereafter.

14. Facilities at or near the CROSSING SITE that are not specifically covered by this
Agreement, including but not limited to pedestrian walkways, may not be constructed by the
COMPANY during the Construction or the CITY thereafter, at or near the CROSSING SITE
without the prior written approval of RAILWAY, which approval is in RAILWAY’S sole
discretion. The cost and liability for such facilities, including but not limited to claims for
personal injury or death or damage to property of any person or persons whomsoever, shall be
the sole responsibility of the COMPANY during the Construction and the CITY thereafter.

15. If at any time RAILWAY, at COMPANY’S or CITY’S request, performs work
required to be performed by COMPANY or CITY hereunder, the cost and liability for such
work, including but not limited to claims for personal injury or death or damage to property of
any person of persons whomsoever, shall be the sole responsibility of COMPANY during the
Construction and the CITY thereafter.

16. The COMPANY during the Construction and the CITY thereafter, further covenants
to pay the RAILWAY, within thirty (30) days after presentation of the same, all bills submitted
by RAILWAY including maintenance bills as set forth in Paragraph 9 above and all bills for
electricity for the lighting and illumination of the CROSSING SITE if same are provided by
RAILWAY.

17. At the termination of this Agreement for any cause, or upon termination of the
CITY'S use of the CROSSING SITE as herein described, all rights of the CITY shall terminate
and the CITY shall remove, under the RAILWAY’S supervision and direction, at CITY’S entire

cost and expense, said road and all non-RAILWAY-owned improvements placed upon the
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RAILWAY'S right-of-way and restore the ground to its original condition. City further agrees

upon termination of this Agreement to take all action necessary to permit the closing and

removal of the CROSSING SITE.

18. The CITY shall indemnify, defend and hold harmless RAILWAY for assessments or
other charges of any kind whatsoever against the RAILWAY at any time for any portion of
public improvements installed on or within two hundred (200) feet of the CROSSING SITE
arising out of the existence of the CROSSING SITE.

19. The COMPANY and CITY shall not in any way, or at any time, interfere with or
obstruct RAILWAY’S right-of-way, the movement of RAILWAY’S trains and other railroad
operations, or interfere with the RAILWAY'S use thereof, or the use thereof by RAILWAY’S
assigns, invitees, lessees or licensees.

20. The COMPANY as to events occurring or failing to occur during the Construction
and the CITY as to events occurring or failing to occur thereafter shall indemnify, defend and
hold harmless RAILWAY 1t’s affiliates, officers, directors and employees from any and all suits,
claims, liability, losses, damages, expenses and costs (including reasonable attorneys fees)
incurred by or asserted against RAILWAY whether for personal injury or death or damage to
property of any person or persons whomsoever, relating to, resulting from or arising out of the
construction, installation, maintenance, repair, renewal, upgrade, replacement or removal of the
CROSSING SITE by RAILWAY, the performance of work by RAILWAY required to be
performed by COMPANY or CITY hereunder, or the use of the CROSSING SITE or CITY
facilities, including but not limited to pedestrian walkways, at or near the CROSSING SITE and

regardless of whether such injury or damage is caused or alleged to be caused, in whole or in

' PaggexRibit 2
Page 8 of 19
part, by the negligence of RAILWAY. Notwithstanding the foregoing, the COMPANY and

CITY shall have no indemnification obligation for the intentional, wrongful acts of RAILWAY.

The COMPANY during the Construction and the CITY thereafter, will include in any
contract which it may let for the whole or part of said work to be performed hereunder by or for
the COMPANY or CITY, each and every one of the terms and conditions included on the
document entitled “INDEMNITY OF FLORIDA EAST COAST RAILWAY, L.L.C. AND
INSURANCE REQUIREMENTS?” attached hereto and made a part hereof as Exhibit D.

21. The COMPANY, during the Construction and the CITY thereafter, at its own cost
and expense, when performing any work in connection with the CROSSING SITE shall request
RAILWAY to furnish any necessary construction watchmen for the protection of RAILWAY'’S
employees, property and train operations. RAILWAY shall be notified at least one (1) week in
advance of the performance of any work in connection with the CROSSING SITE

In addition to, but not in limitation of any of the foregoing provisions, if at any time
RAILWAY should deem it necessary to place construction watchmen for the protection of any
person or property, during the construction, maintenance, repair, alteration, renewal, or removal
at the CROSSING SITE, RAILWAY shall have the right to place such construction watchmen,
or other persons at the sole cost and expense of the COMPANY during the Construction and the
CITY thereafter. Upon receipt of a bill from RAILWAY, COMPANY during the Construction
and the CITY thereafter, shall promptly pay RAILWAY the full cost and expense of such
construction watchmen. The furnishing or failure to furnish construction watchmen, or other
persons by the RAILWAY under this paragraph, however, shall not release COMPANY or
CITY from any and all other liabilities assumed by COMPANY or CITY under the terms of this

Agreement The COMPANY and CITY shall give the RAILWAY one (1) week's advance
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written notice when it or its contractor or anyone claiming under this Agreement proposes to

warning may be provided for trains In emergency situations COMPANY or CITY shall give the
RAILWAY telephonic notice. The COMPANY and CITY further agree that at all times its
personnel or agents are on the property of the RAILWAY, they will be accompanied by a
RAILWAY representative and any cost involved will be borne by the COMPANY or CITY, as
the case may be

22. After the SURFACE and WARNING DEVICES have been installed and all other
work to be performed related to the Construction has been completed and found to be in
satisfactory working order by the RAILWAY, the RAILWAY shall furnish to the COMPANY
an invoice showing the final total cost of material, labor and equipment furnished by the
RAILWAY and any other costs incurred by RAILWAY, in accordance with the estimate of said
cost to the COMPANY to be $495,146.00 set forth in Exhibit B and COMPANY shall pay such
invoice no later than thirty (30) days from the date thereof.

23. Installation, maintenance, repair and replacement of any and all railroad advance
warning signs and pavement markings on any road approaching the CROSSING SITE shall be
the sole responsibility and cost of the CITY, and at its sole expense.

24. The COMPANY during the Construction and the CITY thereafter, shall pay
RAILWAY all charges due to RAILWAY hereunder within thirty (30) days of the date of
invoice. Failure to promptly pay to RAILWAY amounts billed as due under this Agreement

shall constitute default by the COMPANY or CITY.
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25 The COMPANY and CITY hereby acknowledge that it each has been notified that its

personnel will or may be working in an area containing active fiber-optic transmission cable as

well as other cables and other facilities.

26 If any provision or provisions of this Agreement shall be held to be invalid, illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions shall not in
any way be affected or impaired thereby.

27. This Agreement will be governed by the laws of the State of Florida. It constitutes
the complete and exclusive statement of the Agreement between the parties, which supersedes all
proposals, oral or written, and all other communications between the parties related to the subject
matter of this Agreement. Any future change or modification of this Agreement must be in

writing and signed by all parties during the Construction and thereafter by RAILWAY and CITY

only.
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IN WITNESS WHEREOQF, the RAILWAY, the COMPANY and the CITY, have caused

this Agreement to be executed by their authorized representatives on the dates indicated below.

Signed, sealed and FLORIDA EAST COAST RAILWAY, L.L.C.,
Delivered in the presence of: a Florida himited liability company

By: (Seal)

Title:
Witnesses as to RAILWAY

Attest:

Assistant Secretary
Date:

KIMCO AVENUES WALK, L.L.C.
a Florida limited liability company
By: KD Avenues Walk 1189, Inc.

By:

Title:

Witnesses as to COMPANY
Attest-

Title:

Date:

CITY OF JACKSONVILLE, a municipal
corporation

By:

Title:

Witnesses as to CITY
Attest:

Title:

Date:
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LICENSE AREA

Fune 19,2007 ————

File: 11/39/5212

MUSSELLS ACRES ROAD —- MP 11+5,212’ - 2718278

A PARCEL OF LAND WITH UNIFORM WIDTH OF EITHTY (80) FEET
NORTHERLY AND SOUTHERLY AND EXTENDING EASTERLY AND
WESTERLY ACROSS THE RIGHT-OF-WAY AND TRACKS OF THE RAILWAY
AT MUSSELLS ACRES ROAD IN JACKSONVILLE, FLORIDA, WITH
LONGITUDINAL CENTER LINE OF SAID PARCEL LOCATED FIVE THOUSAND
TWO HUNDRED TWELVE (5,212) FEET SOUTHERLY FROM THE RAILWAY’S
MILE POST NO. 11 AS MEASURED FROM JACKSONVILLE, FLORIDA, SAID
RIGHT-OF-WAY OF THE RAILWAY HAVING A TOTAL WIDTH OF ONE
HUNDRED (100) FEET AT THIS LOCATION, BEING FIFTY (50) FEET IN WIDTH
ON THE EAST AND WEST SIDE OF THE CENTERLINE OF THE MAIN TRACK,
ALL AS SHOWN ON THE ATTACHED DRAWING NO. 01-E-137, DATED May 23,
2007, WITH A REVISION DATE OF June 19, 2007, ATTACHED HERETO AND
MADE A PART HEREQF.

EXHIBIT “A”
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FLORIDA EAST COAST RAILWAY COMPANY

SAINT AUGUSTINE, FLORIDA

06/20/07

SUNBEAM: REMOVE EXIST. 20’ TYPE "T" CROSSING AND INSTALL 48.75' OMNI CONCRETE XING
MUSSELLS ACRES ROAD, MP 11+5,212' - FDOT # 2718278
FILE: 11/39/5212

CROSSING DESCRIPTION
Length of Crossing Surface
Number of Tracks
Length of Track Panel

AGREEMENT DESCRIPTION

Responsible Party

Agreement Date;

Division of Responsibility
Encase Fiber Optic Cable
Maintenance of Traflic
Crossing Surface
Track Matenals
Track Construction
Paving
Overlime

COST RECAPITULATION
Track &

Item

Encase Fiber Optic Cable
Mobilization/Matenial Consolidation
Construct Track Panel & Place
Maintenance of Traffic/Police Protection
Remove Crossing Surface
Remove/Replace Structure

Line & Surface Track

Replace Crossing Surface, As Needed
Place Asphalt

Site Cleanup

Overlime Charge for Weekend Work

Totals-

Cuty
City
Ciy
City
City
City
N/A

TRACK & CIVIL PROJECT COST:
ENGINEERING & SUPERVISION:
TOTAL PROJECT COSTS:

TOTAL SIGNAL IMPROVEMENT PROJECT COST:

PAVING DESCRIPTION
49 Tf Width (Across Road) 49
1 Ea Length (Along Road) 80
89 Tf Projected Lift 3
GANG DESCRIPTION
City of Jacksonville I St Augustine Section
8 St Augustine Smoothing
1 Crane
2 Loader
10 00%
Labor wpment Matenal Contract  Coplingengy Total
n/a na n/a 3,750,00 450 00 4,200 00
2,126 08 3,373 80 n/a nfa 600 12 6,100 00
1,091 02 1,751 25 597753 n/a 980 20 9,800 00
na na na 8,800 00 900 00 9,700 00
741 12 1,793 47 nfa n/a 265 40 2,800 00
3,883 11 9,319 60 n/a 000 1,397 29 14,600 00
82293 1,668 06 5,490 94 n/a 818,07 8,800 00
1,51313 3,661 67 19,916 55 n/a 2,608 65 27,700 00
18275 5712 na 14,700 00 1,560 13 16,500 00
670 69 82908 n/a n/a 20023 1,700 00
nfa n/a n/a nla 000 000
11,030 83 22,454.06 31,38501 27,250 00 9,780 10 101,900 00
$101,900.00 2,079 59 3/Ft
4,076.00
$105,976.00
389,170.00
$495,146.00

COST TO BE BORNE BY KIMCO AVENUES WALK:

NOTE: THE ABOVE IS AN ESTIMATE ONLY, ALL CHARGES WILL BE BASED ON ACTUAL COST

EXHIBIT "B"

Ft
Ft
In

Responsible

Panty

City

City

City

City

City

City

City

City

City

City

N/A

Model Last Revssed 1271800
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DATE: 09/06/06

FILE: 10.2
if” TYPE: 1IIX

CLASS: 1V
FLORIDA EAST COAST RAILWAY NO. OF DAYS: 14
—— ~—OFFICE_OF_THE_GENERAL. MANAGER —— ——— -AAR_./.DOT #: 27182783 —-
OF SIGNALS AND COMMUNICATIONS MILE POST: 11+5212'

Project Type: FDOT
ESTIMATED COST FOR HIGHWAY CROSSING WARNING DEVICES AT MUSSULL ACRES ROAD.
This estimate should be considered void after one (1) year.

MATERIAL UNIT COST UNITS TOTAL COST
GATE ASSEMBLIES $7,479.00 3 EA. $22,437.00
GATES $500.00 3 EA. $1,500.00
GATE FOUNDATIONS $575.00 4 EA. $2,300.00
TRAIN SIGNAL EQUIPMENT $40,680.00 1 EA. $40,680.00
8' X 8' WIRED CASE, WITH HXP~3R2 $126,220.00 1 EA. $126,220.00
GENERATOR CASE W/ TRANSFER SWITCH $2,654.00 1 EA. $2,654.00
BATTERY BOX $675.00 2 EA. $1,350.00
BATTERIES, SAFT SPL250 $215.00 40 EA. $8,600.00
MISC. GROUND MATERIAL $2,172.92 1 PKG. $2,172.92
CONDUIT & DIRECTIONAL BORE $45 00 150 FT $6,750.00
CABLE $9,960.24 1 PKG. $9,960.24
MISCELLANEQUS RELAY EQUIPMENT $1,120.00 1 PKG. $1,120.00
POWER SERVICE $2,000.00 1 EA. $2,000.00
MONITORING EQUIPMENT $10,725.00 1 PKG. $10,725.00
SANITATION & DISPOSAL $1,500.00 1 PKG. $1,500.00
FREIGHT & HANDLING $59,617.00
TAX @ 6.5% $15,500.00
TOTAL MATERIALS $315,086.16
EXCAVATING EQUIPMENT PER DAY $181.00 14 DAYS $2,534.00
EQUIPMENT RENTAL PER DAY $125.00 14 DAYS $1,750.00
FOREMAN'S TRUCK PER DAY $35.00 14 DAYS $490.00
GANG TRUCK PER DAY $63.00 14 DAYS $882.00
SUPERVISORS TRUCK PER DAY $35.00 14 DAYS $490.00
EQUIPMENT TOTAL $6,146.00
ENGINEERING $8,500.00 1 58,.500.00
ENGINEERING TOTAL $8,500.00
CONSTRUCTION SUPERVISION $312.00 14 DAYS $4,368.00
LABOR ADDITIVE $2,433,00
SUPERVISION TOTAL $6,801.00
LABOR PER DAY $1,188,90 $16,645.00
NUMBER OF DAYS 14
LABOR ADDITIVE $9,714.00
TOTAL LABOR $26,359.00
GANG EXPENSES PER DAY $553.00
NUMBER OF DAYS 14
TOTAL GANG EXPENSES $7,742.00
SUB-TOTAL $370,634.16
CONTINGENCIES 5% $18,532.00
TOTAL $389,170.00

2718278 revl xla
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FLORIDA DEPARTMENT OF TRANSPORTATION

Listed Below are signal installations by type and class:

T FLASHING SIGNALS - ONE TRACK
Type =1, Class =1

FLASHING SIGNALS - MULTIPLE TRACKS
Type=1,Class =2

FLASHING SIGNALS AND CANTILEVER - ONE TRACK
Type = 2, Class = 1

FLASHING SIGNALS AND CANTILEVERS - MULTIPLE TRACKS
Type =2, Class =2

FLASHING SIGNALS AND GATE - ONE TRACK
Type =3,Class =3

FLASHING SIGNALS AND GATE - MULTIPLE TRACKS
Type =3, Class = 4

FLASHING SIGNALS AND GATE WITH CANTILEVER - ONE TRACK
Type =4, Class =3

FLASHING SIGNALS AND GATE WITH CANTILEVER - MULTIPLE TRACKS
Type =4, Class = 4

TYPE OF TRAFFIC CONTROL DEVICES

| Flashing signals

I Flashing signals with cantilevers

H Flashing signals with gate

v Flashing signals with cantilevers & gate

CLASS OF TRAFFIC CONTROL DEVICES

I Flashing signals - one track

I Flashing signals - multiple track

I Flashing signals & gates - one track

v Flashing signals & gates - multiple track

EXHIBIT “C”

FORLHREPE 2
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SCHEDULE OF ANNUAL COST OF AUTOMATIC
HIGHWAY GRADE CROSSING TRAFFIC CONTROL DEVICES

Annual Maintenance Cost Exclusive of Installation

CLASS DESCRIPTION COST*

I Flashing Signals — One Track $2,086.00
I Flashing Signals — Multiple Tracks $2,760.00
I Flashing Signals and Gates — One Track $3,146,00
v Flashing Signals and Gates — Multiple Tracks $3,950.00

AUTHORITY: FLORIDA ADMINISTRATIVE RULE: 14-46.002
Responsibility for the Cost of Automatic Highway
Grade Traffic Control Devices

F. A. RULE EFFECTIVE DATE: July 22, 1982
GENERAL AUTHORITY: 334.044.F. S.
SPECIFIC LAW IMPLEMENTED: 335.144.F. S.

*This schedule was effective July 1, 2006, and will be reviewed every 5 years and revised as appropriate
based on the Consumer Price Index for all Urban Consumers published by the U.S. Department of Labor.

EXHIBIT “C”
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INDEMNITY OF FLORIDA EAST COAST RAILWAY, L.L.C.
AND INSURANCE REQUIREMENTS

The Contractor by execution and delivery hereof, agrees that it shall and will at all times
hereafter indemnify, defend and save harmless the Florida East Coast Railway, L.L.C, or if
Contractor is a Government Entity, agrees to the extent permitted by law will indemnify, defend
and save harmless the Florida East Coast Railway, L.L.C., from and against all judgments, and
all loss, claims, damages, costs, charges, and expenses (“Costs™) which it may suffer, sustain, or
in anywise be subjected to on account of or occasioned by the operations of the Contractor, or
any of the subcontractors, or both, whether direcily or indirectly under, or pursuant to, this
construction contract, including any such Costs arising from the death, bodily injury or personal
injury of, as follows:

Of any person, including without limitation upon the generality of the foregoing
description, employees and officers of Florida East Coast Railway, L.L.C., employees and
officers of materialmen, employees and officers of the Contractor, employees and officers of all
subcontractors, and from loss damage, injury and loss of use of any real or personal property (a)
in which Florida East Coast Railway Company has any ownership interest, and (b) personal
property in the custody of Florida East Coast Railway Company under any transportation
contracts; including without limitation upon the generality of the two foregoing enumerations, all
railroad equipment commonly described as rolling stock and the contents of the same.

In furtherance of its obligation to indemnify, defend and save harmless, Contractor shall
procure and keep in effect comprehensive general liability insurance in the limits of
$5,000,000.00 each occurrence for bodily injury or death and $3,000,000.00 property damage
each occurrence with a $5,000,000 aggregate covering all obligations of Contractor to indemnify
the Railway by Contractual Assumed Liability Endorsement, with all railroad exclusives
removed. Alternatively, Contractor may procure and keep in effect during the life of this
construction contract, as aforesaid, Railroad Protective Liability Policies insuring the Railway
directly as insured against losses and damages with the limits specified in this paragraph.

In addition to the above, Contractor shall, at its cost and expenses, maintain a Workman’s
Compensation Insurance Policy as required in ihe State of Florida.

All such insurance, directly or indirectly for the benefit of the Railway, shall be in a form
satisfactory to Railway’s Manager of Insurance and issued by a casualty company/insurance

company authorized to do business in the State of Florida that has a “Best’s” rating of A or A+
and a financial category size of Class XII or higher.

EXHIBIT “D”
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Return to:

Lawsikia J Hodges

Assistant General Counsel

Government Operations & Commercial Law Dept.
Office of General Counsel, City of Jacksonville
117 West Duval Street, Suite 480

Jacksonville, Florida 32202

(904) 630-1700 (main)

LICENSE FEE REIMBURSEMENT AGREEMENT

(Cedar Street and Mussells Acres Road)

THIS LICENSE FEE REIMBURSEMENT AGREEMENT (“Agreement”),

effective as of the day of , 2007, 1s by and between

KIMCO AVENUES WALK, L.L.C, a Florida limited liability company, heremafter
called “COMPANY”, and the CITY OF JACKSONVILLE, a Florida municipal

corporation, hereinafter called “CITY.”

WITNESSETH:

WHEREAS, the CITY, COMPANY, and FLORIDA EAST COAST RAILWAY,
LL.C., a Florida hmited liability company hereinafter called “RAILWAY”, have
agreements to license lands for at-grade rail crossings at Mussells Acres Road and Cedar
Street, across and over the tracks and right of way of RAILWAY, hereinafter referred to
as the “LICENSE AGREEMENTS,” copies of which are attached hereto as Exhibit A;
and

WHEREAS, CITY is the licensee to the crossing sites; and

{00152463 DOC 3}Page 1 Exhibit 3
Page 1 of 49
WHEREAS, RAILWAY 1s due payment from the LICENSE AGREEMENTS of
annual basis from the time in which nitial agreement between the three (3) parties was
signed; and

WHEREAS, CITY has requested the COMPANY assume sole cost and expense
for the license fee to be paid to RAILWAY for the use of the crossing site.

WHEREAS, COMPANY 1s the owner of those lands described in Exhibit B.

NOW, THEREFORE, for the covenants set forth herein and other good and
valuable consideration, the sufficiency of which are hereby acknowledged, the parties
agree as follows:

1. The Recitals above are true and correct and incorporated herein by reference.

2. The COMPANY shall pay the annual license fee due under the LICENSE

AGREEMENTS in an amount of $6,000.00 (S1x Thousand Dollars) each, for
a total of $12,000.00 (Twelve Thousand Dollars), to be directed as described
in Section 3 below (the “LICENSE FEE”). The LICENSE FEE shail be
increased each year on the anniversary date of the respective LICENSE
AGREEMENTS, commencing on the anniversary date of the second year of
the LICENSE AGREEMENTS, by the product of the annual license fee in
effect for the preceding year multiplied by one hundred percent (100%) of the
percentage increase, if any, in the Consumer Price Index, (1967=100), issued
by the Bureau of Labor Statistics of the U.S. Department of Labor (“CPI”), or
three percent (3%), whichever is greater. The base CPI will be the CPI for the

month of the year preceding the applicable anniversary date on this

{00152463 DOC 3} Page 2 Exhibit 3
Page 2 of 49
Agreement by ninety (90) days. No adjustment will be made for decreases in
the CPI.

CITY may (1) require COMPANY to pay the LICENSE FEE directly to
RAILROAD when it is due, or (2) require COMPANY to reimburse CITY for
payments made by CITY within thirty (30) days of receipt of notice by CITY
to COMPANY that the annual LICENSE FEE has been paid by CITY to
RAILROAD.

. CITY shall give notice to the COMPANY of which method of payment
outlined in Section 3 it has chosen for the COMPANY to pursue not less than
30 days prior to the date in \yhich the fee must be paid to RAILWAY. Notice

of method of payment or reimbursement should be made to the COMPANY at

the following:

Ralph Conti

Kimco Developers, Inc.
1170 Peachtree Street NE
Suite 1200

Atlanta, Georgia 30309
(404) 885-5723

With Copy to:

Patricia R. Gregory, Esq.

Pachter, Gregory & Finocchiaro, P.C.
790 Estate Drive, Suite 150
Deerfield IL 60015

(847) 317-7350

{00152463 DOC 3}Page 3
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Notice under this Agreement should be given to the CITY at the following:

City of Jacksonville

Public Works Department

214 N. Hogan Street, 10" Floor
Jacksonville, Florida 32202
Attn: Real Estate Division

With Copy to:

Lawsikia J. Hodges, Esq.

Office of General Counsel

City of Jacksonville

117 West Duval Street, Suite 480
Jacksonville, Florida 32202
(904) 630-1700

(904) 630-1731

5. Default by Company. The failure of COMPANY to observe or perform

any of the covenants, conditions or obligations of this Agreement shall constitute a

material default and breach of this Agreement.

With respect to any default under this Agreement, CITY shall have the right, but
not the obligation, to cure such default by the payment of money or the performance of
some other action for the account of and at the expense of the COMPANY. In the event
that CITY shall cure a default, COMPANY shall reimburse CITY for all costs and
expenses incurred in connection with such curative action, within thirty (30) days of
receipt of demand, together with reasonable documentation supporting the expenditures

made

CITY shall have the right to prosecute any proceedings at law or 1n equity against
COMPANY for COMPANY’s violating or attempting to violate or defaulting upon any

of the provisions contained in this Agreement, and to recover damages for any such

100152463 DOC 3}Page 4 Exhibit 3
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violation or default. Such proceeding shall include the right to restrain by injunction any
violation or threatened violation by another of any of the terms, covenants or conditions
of this Agreement, or to obtain a decree to compel performance of any such terms,
covenants, or conditions, 1t being agreed that the remedy at law for a breach of any such
term, covenant, or condition (except those, if any, requiring the payment of a liquidated

sum) 1s not adequate. Additionally, any LICENSE FEE paid by the CITY under the

LICENSE AGREEMENTS which is not reicmbursed by COMPANY in accordance with

Section 3 shall automatically give rise to the right of CITY to place a lien on the property

described on the attached Exhibit B (the “Power Center Property’”’) and to initiate

foreclosure upon such property to collect upon such hen in accordance with Florida law

and CITY shall be entitled to recover all costs in such proceedings, including attorneys

fees. However, such lien and foreclosure rights shall be subordinate to any mortgage

placed upon the Power Center Property. All of the remedies permitted or available to a

party under this Agreement or at law or in equity shall be cumulative and not alternative,
and invocation of any such right or remedy shall not constitute a waiver or election of

remedies with respect to any other permitted or available nght or remedy.

6. Indemnification by Company. COMPANY shall indemnify, defend and

hold harmless CITY, its agents, servants, employees, successors and assigns against any
claim, action, loss, damage, injury, liability, cost and expense of whatsoever kind or
nature (including, but not by way of limitation, attorney’s fees and court costs) arising out
of the failure of COMPANY to pay the License Fee provided in Sections 2 and 3 of this
Agreement, including, but not by way of limitation, any damage, cost and expense of

whatsoever kind or nature, to CITY arising out of any claim, action, loss, damage, injury,

100152463 DOC 3}Page 5 Exhibit 3
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hability, cost and expense of whatsoever kind or nature (including, but not by way of
limitation, attorney’s fees and court costs) asserted by Railway against CITY pursuant to
the terms of the License Agreements for the payment of the License Fees or Railway’s
reentry, repossession or removal of the Crossing Site (as defined in the License
Agreements) resulting from the failure of payment of the License Fees pursuant to the

terms of the License Agreements.

7. Attorneys’ Fees If erther party to this Agreement brings suit or
otherwise becomes involved in any legal proceedings seeking to enforce the terms of this
Agreement, or to recover damages for their breach, the prevailing party shall be entitled
to recover 1its costs and expenses (including reasonable fees of attorneys, expert
witnesses, accountants, court reporters, and others) incurred 1n connection therewith
including all such costs and expenses incurred: (a) in trial and appellate court
proceedings, (b) in connection with any and all counterclaims asserted by one party to
this Agreement against another where such counterclaims arise out of or are otherwise
related to this Agreement, (¢) in bankruptcy or other insolvency proceedings, and (d) in

post-judgment collection proceedings.

8. Waiver of Jury Trial.

EACH PARTY TO THIS AGREEMENT HEREBY KNOWINGLY,
VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHT THEY MAY
HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED UPON
THIS AGREEMENT OR ARISING OUT OF, UNDER OR IN CONNECTION WITH
THIS AGREEMENT OR ANY OTHER AGREEMENT CONTEMPLATED AND

EXECUTED IN CONNECTION HEREWITH, OR ANY COURSE OF DEALING,

{00152463 DOC 3}Page O Exhibit 3
Page 6 of 49
COURSE OF CONDUCT, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR

ACTIONS OF ANY PARTY HERETO.

9. Amendment. This Agreement may be amended only by a written

mstrument executed by the party or parties to be bound thereby.

10. Assignment. This Agreement is not assignable by COMPANY without
the prior written consent of CITY, which consent may be withheld in the sole discretion

of CITY.

11. Time of the Essence. Time is of the essence of this Agreement.

However, if the final date of any period which 1s set out in any provision of this
Agreement falls on a Saturday, Sunday or legal holiday under the law of the United
States or the State of Florida, in such event, the time of such period shall be extended to

the next day which 1s not a Saturday, Sunday or legal holiday.

12.  Governing Law. This Agreement shall be construed in accordance with

and governed by the laws of the State of Florida and the laws of the United States

pertaining to transactions in the State of Florida.

13.  Recording. This Agreement shall be recorded in the public records of
Duval County, Flonda.
14. Counterparts. This Agreement may be signed separately by the parties or

in counterparts, each of which shall constitute an original.
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IN WITNESS WHEREOF, the COMPANY and CITY have caused this
Agreement to be executed by their authortzed representatives on the dates indicated
below.

CITY OF JACKSONVILLE,
a Florida municipal corporation

By:
John Peyton, Mayor

Attest.
By:

Neill W. McArthur, Jr.
Corporation Secretary

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of
, 200, by John Peyton and Neill W. McArthur, Jr., the Mayor and
Corporation Secretary respectively, of the City of Jacksonville, a Flortda municipal
corporation, on behalf of the corporation. Such persons are personally known to me.

Print Name:

Notary Public, State of Florida
My commission expires:
Commussion no.:
(NOTARIAL SEAL)

100152463 DOC 3 |Page 8 Exhibit 3
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KIMCO AVENUES WALK, LLC, a Florida
limited liability company

By: KD Avenues Walk 1189, Inc.,

By:
Name:
Its:
Date:
STATE OF FLORIDA
COUNTY OF DUVAL
The foregoing instrument was acknowledged before me this day of
,200_, by the President of KD Avenues Walk 1189,

Inc., a Florida corporation, the Managing Member of Kimco Avenues Walk, LLC, a
Florida limited liability company, on behalf of the corporation, acting on behalf of the
limited liability company. Such persons are personally known to me.

Print Name:

Notary Public, State of Florida
My commission expires:
Commission no.:
(NOTARIAL SEAL)

FORM APPROVED:

Office of the General Counsel

100152463 DOC 3}Page 9 Exhibit 3
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EXHIBIT A

[License Agreements to follow.]
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LICENSE AGREEMENT

THIS LICENSE AGREEMENT (“Agreement”), effective as of the day of
, 2007, is between FLORIDA EAST COAST RAILWAY, L.L.C., a Florida
limited hability company hereinafter called “RAILWAY”, and KIMCO AVENUES WALK,
L.L.C., a Florida limited liability company, hereinafter called “COMPANY” and the CITY OF
JACKSONVILLE, a municipal corporation, hereinafter called “CITY.”
WITNESSETH:

WHEREAS, the COMPANY has requested that the RAILWAY, at COMPANY’S sole
cost and expense, construct an at-grade public road crossing, across and over the tracks, right of
way and property of RAILWAY, at RAILWAY’S Milepost 12 + 4,275°, more particularly
described in Exhibit A attached hereto and incorporated herein by reference, hereinafter referred
to as the “CROSSING SITE.”; and

WHEREAS, CITY desires to use, maintain, repair, renew, upgrade, replace and
ultimately remove the Crossing Site; and

WHEREAS, RAILWAY is agreeable to permitting the imtial construction of the
CROSSING SITE (the “Construction™) at the sole cost and expense of the COMPANY, and the
use, maintenance, repair, renewal, upgrade, replacement and ultimately removal of the
CROSSING SITE by the CITY, under the terms and conditions set forth herein.

NOW, THEREFORE, for the covenants set forth herein and other good and valuable
constderation, the sufficiency of which are hereby acknowledged, the parties agree as follows:

1. RAILWAY hereby permits the Construction of the CROSSING SITE and the

parties agree that such Construction shall be at the sole cost and expense of COMPANY  The

Page 1
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RAILWAY also hereby permits the CITY to use, maintain, repair. renew, upgrade, replace and

ultimately remove the CROSSING SITE in accordance with the terms and conditions set forth

herein.

2. For purposes of all provisions of this Agreement, the CROSSING SITE shall
include, but not be limited to, the crossing structure, the crossing surfaces, any and all railroad
crossing warning devices. including fixed signs, flashing lights, bells and gates and automatic
crossing warning devices (the “WARNING DEVICES”), any other devices or facilities ,which
are, or might be, located within or adjacent to the above-described location. The construction of
the CROSSING SITE shall be done by RAILWAY as provided in this Agreement and further
provided that, notwithstanding rights to the COMPANY and CITY granted herein, RAILWAY
reserves the right to perform all work required on RAILWAY’S property including construction,
drainage, lighting and vegetation management, in which event the COMPANY during the
Construction and the CITY thereafter shall pay the RAILWAY the entire cost and expense of
labor, materials and equipment furnished by RAILWAY and any other costs incurred by
RAILWAY in performing such work. The status of the CITY is that of a licensee and not
lessee, granting the CITY the right to use the CROSSING SITE as specified herein.

3. The CROSSING SITE shall be used for public at-grade road crossing purposes
only and no utility, including telecommunications facilities, pipes, wires, cables; or other line or
structure shall be placed in, on or over the CROSSING SITE without the previous consent in
writing of the RAILWAY. CITY further agrees that it will at all times keep the CROSSING
SITE, together with the additional portions of the RAILWAY’S right-of-way within 325 feet of

the northerly and southerly limits or boundaries of the CROSSING SITE clear of any vegetation
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or other growth greater than two (2) feet in height on each side of the tracks at the sole expense

of the CITY and without cost to RAILWAY or lien upon RAILWAY'S property.

4 This Agreement is for an initial term of one (1) year and shall continue in effect
thereafter from year to year, subject to termination by the RAILWAY or CITY upon sixty (60)
days prior written notice. Notwithstanding the termination of the Agreement, CITY shall be
obligated to pay all fees and other costs applicable to CITY as set forth in this Agreement until
the earlier of the removal or closing of the CROSSING SITE.

5. CITY shall pay an annual license fee in advance to RAILWAY of $6,000.00 (Six
Thousand Dollars), for use of the Crossing SITE, with the first annual license fee due on
completion of the Construction. The license fee shall be increased each year on the anniversary
date of this Agreement, commencing on the anniversary date of the second year of this
Agreement, by the product of the annual license fee in effect for the preceding year multiplied by
one hundred percent (100%) of the percentage increase, if any, in the Consumer Price Index,
(1967=100), issued by the Bureau of Labor Statistics of the U.S. Department of Labor (“CPI™),
or 3%, whichever 1s greater. The base CPl will be the CPI for the month of the year preceding
the applicable anniversary date of this Agreement by ninety (90) days. No adjustment will be
made for decreases in the CPI.

6. The provisions and stipulations of this Agreement are a part of the consideration of the
construction of the crossing and licensing of the CROSSING SITE, and in the event the CITY
shall fail to comply with any of the covenants and conditions required to be performed by CITY
or the COMPANY shall fail to comply with any of the covenants and conditions required to be
performed by it, and such failure shall continue for a period of thirty (30) days after written

notice thereof shall be given by the RAILWAY to the non-performing party, then, at the option
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of the RAILWAY, this Agreement shall be terminated with full legal rights and remedies

retained by the RAILWAY, including but not hmited to the right to reenter, repossess, and

remove the CROSSING SITE 1if it shall elect to do so.

7. The CITY shall grant forthwith to the RAILWAY necessary permits for the
installation, construction, erection, repair, replacement and maintenance of any of the
RAILWAY-owned or maintained facilities described in this Agreement for the CROSSING
SITE If the CITY fails to promptly grant the RAILWAY necessary permits, the COMPANY
during the Construction and the CITY thereafter, shall bear all additional expense incurred by the
RAILWAY attributable to such failure, including costs due to slow ordering of trains.
COMPANY or CITY, as the case may be, shall promptly pay such amounts upon billing by the

RAILWAY.

8. Unless otherwise specified, the cost of installation, construction, maintenance, repair,
renewal, upgrade and replacement of all facilities at the CROSSING SITE, including but not
limited to the crossing structure, the WARNING DEVICES and railroad and highway devices,
whether performed by the COMPANY, CITY or RAILWAY, shall be the sole responsibility of

the COMPANY during the Construction and the CITY thereafter.

9. The RAILWAY shall install the WARNING DEVICES at the CROSSING SITE at
the sole cost of the COMPANY during the Construction and the CITY thereafter. Installation
costs are estimated to be $263,540.00 as shown on the estimates for signal installation attached
hereto as Exhibit B and incorporated by reference. The WARNING DEVICES are a Type 1lI
Class Il installation as defined in the Florida Department of Transportation Schedule of Signal

Installations by Type and Class attached hereto as Exhibit C.
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In addition to the other costs set forth herein, CITY shall pay unto RAILWAY annually

the annual cost of maintenance of said WARNING DEVICES as provided in the Flonda

Department of Transportation’'s SCHEDULE OF ANNUAL COST OF AUTOMATIC
HIGHWAY GRADE CROSSING TRAFFIC CONTROL DEVICES, as may in the future be
revised or amended, a copy of which is attached hereto as Exhibit C and incorporated herein by
reference.

The WARNING DEVICES will be owned and maintained by the RAILWAY, at the cost
of the COMPANY during Construction and the City thereafter, and shall remain at the
CROSSING SITE until the RAILWAY decides that they are no longer needed or should be
replaced, or until other legal requirements are imposed which shall eliminate or substantially
change their operations.

10. The RAILWAY shall install a 57° wide Omni concrete grade crossing surface (the
“SURFACE") along with other improvements as shown on the drawing, attached hereto as part
of Exhibit A, in accordance with Florida Department of Transportation Standard Specifications
for Road and Bridge Construction, Index No. 560, as may be amended, at the sole cost of
COMPANY. Installation costs are estimated to be $118,456.00 as shown on the estimates for
crossing installation attached hereto as Exhibit B and incorporated by reference. When the
RAILWAY determines that the replacement of the SURFACE is more economical than its
continued maintenance, the RAILWAY shall have the exclusive option to replace the SURFACE
with a comparable or improved structure. The replacement costs of the new SURFACE shall be
the sole responsibility of the CITY. After completion of the Construction, the CITY shall, at its
sole expense, maintain and replace the remainder of the road inside the RAILWAY"S right-of-

way, plus any paving that may be located between the ends of the ties The RAILWAY shall

- Page gxhibit 3
Page 15 of 49
provide a construction watchman at said CROSSING SITE while work is being performed by the

COMPANY during the Construction and the CITY thereafter, under the provisions of this

Agreement, at the sole expense of the COMPANY during the Construction and the CITY
thereafter.

1. The CITY agrees, acknowledges and understands that the RAILWAY reserves the
right to make any changes at any future time in its existing tracks or other facilities, including the
installation, maintenance and operation of any additional track or tracks or other facilities on its
right-of-way at the CROSSING SITE. The CITY agrees to bear the total expense of any changes
or additions to the pavement and traffic signal devices, the SURFACE, the WARNING
DEVICES or other railroad signalization equipment or new structure at the CROSSING SITE,
whether these changes or additions are required by law or order of any public or judicial
authority, done voluntarily by the RAILWAY, or requested by the CITY.

12. The COMPANY during the Construction and the CITY thereafter, agrees that it will
install, maintain and replace all necessary drainage facilities to prevent the accumulation of
surface water due to the existence of the CROSSING SITE. Such facilities must first be
approved by the RAILWAY and any governing bodtes having jurisdiction thereof and operation
of the facilities shall also be subject at all time to their approval. An additional license
agreement may be required by the RAILWAY, depending upon the location of such drainage
facilities and type, size, depth and other specifications of the proposed facilities, as submitted to
the RAILWAY.

13. Lighting facilities adequate to comply with the requirements of the laws of the State

of Florida covering illumination of road crossing shall be installed, maintained and replaced at or
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near this CROSSING SITE by and at the sole cost of COMPANY during the Construction and

the CITY thereafter.

[4. Facilities at or near the CROSSING SITE that are not specifically covered by this
Agreement, including but not limited to pedestrian walkways, may not be constructed by the
COMPANY during the Construction or the CITY thereafter, at or near the CROSSING SITE
without the prior written approval of RAILWAY, which approval is in RAILWAY’S sole
discretion  The cost and liability for such facilities, including but not limited to claims for
personal injury or death or damage to property of any person or persons whomsoever, shall be
the sole responsibility of the COMPANY during the Construction and the CITY thereafter.

15. If at any time RAILWAY, at COMPANY'S or CITY’S request, performs work
required to be performed by COMPANY or CITY hereunder, the cost and liability for such
work, including but not limited to claims for personal injury or death or damage to property of
any person of persons whomsoever, shall be the sole responsibility of COMPANY during the
Construction and the CITY thereafter.

16. The COMPANY during the Construction and the CITY thereafter, further covenants
to pay the RAILWAY, within thirty (30) days after presentation of the same, all bills submitted
by RAILWAY including maintenance bills as set forth in Paragraph 9 above and all bills for
electricity for the lighting and illumination of the CROSSING SITE if same are provided by
RAILWAY.

17 At the termination of this Agreement for any cause, or upon termination of the
CITY'S use of the CROSSING SITE as herein described, all rights of the CITY shall terminate
and the CITY shall remove, under the RAILWAY'S supervision and direction, at CITY'S entire

cost and expense, said road and all non-RAILWAY-owned improvements placed upon the
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RAILWAY'S right-of-way and restore the ground to its original condition. City further agrees

upon termination of this Agreement to take all action necessary to permit the closing and

removal of the CROSSING SITE.

18 The CITY shall indemnity, defend and hold harmless RAILWAY for assessments or
other charges of any kind whatsoever against the RAILWAY at any time for any portion of
public improvements installed on or within two hundred (200) feet of the CROSSING SITE
arising out of the existence of the CROSSING SITE.

19. The COMPANY and CITY shall not in any way, or at any time, interfere with or
obstruct RAILWAY’S right-of-way, the movement of RAILWAY’S trains and other railroad
operations, or interfere with the RAILWAY’S use thereof, or the use thereof by RAILWAY’S
assigns, invitees, lessees or licensees.

20 The COMPANY as to events occurring or failing to occur during the Construction
and the CITY as to events occurring or failing to occur thereafter shall indemnify, defend and
hold harmless RAILWAY it’s affiliates, officers, directors and employees from any and all suits,
claims, liability, losses, damages, expenses and costs (including reasonable attorneys fees)
incurred by or asserted against RAILWAY whether for personal injury or death or damage to
property of any person or persons whomsoever, relating to, resulting from or arising out of the
construction, installation, maintenance, repair, renewal, upgrade, replacement or removal of the
CROSSING SITE by RAILWAY, the performance of work by RAILWAY required to be
performed by COMPANY or CITY hereunder, or the use of the CROSSING SITE or CITY
facilities, including but not limited to pedestrian walkways, at or near the CROSSING SITE and

regardless of whether such injury or damage is caused or alleged to be caused, in whole or in

Page 18 of 49
part, by the neg'ligence of RAILWAY Notwithstanding the foregoing, the COMPANY and

CITY shall have no mdemnification obligation for the intentional, wrongful acts of RAILWAY.

The COMPANY during the Construction and the CITY thereafter, will include in any
contract which it may let for the whole or part of said work to be performed hereunder by or for
the COMPANY or CITY, each and every one of the terms and conditions included on the
document entitled “INDEMNITY OF FLORIDA EAST COAST RAILWAY, L.L.C. AND
INSURANCE REQUIREMENTS” attached hereto and made a part hereof as Exhibit D.

21. The COMPANY, during the Construction and the CITY thereafter, at its own cost
and expense, when performing any work in connection with the CROSSING SITE shall request
RAILWAY to furnish any necessary construction watchmen for the protection of RAILWAY’S
employees, property and train operations. RAILWAY shall be notified at least one (1) week in
advance of the performance of any work in connection with the CROSSING SITE.

In addition to, but not in limitation of any of the foregoing provisions, if at any time
RAILWAY should deem it necessary to place construction watchmen for the protection of any
person or property, during the construction, maintenance, repair, alteration, renewal, or removal
at the CROSSING SITE, RAILWAY shall have the right to place such construction watchmen,
or other persons at the sole cost and expense of the COMPANY during the Construction and the
CITY thereafter. Upon receipt of a bill from RAILWAY, COMPANY during the Construction
and the CITY thereafter, shall promptly pay RAILWAY the full cost and expense of such
construction watchmen. The furnishing or failure to furnish construction watchmen, or other
persons by the RAILWAY under this paragraph, however, shall not release COMPANY or
CITY from any and all other liabilities assumed by COMPANY or CITY under the terms of this

Agreement. The COMPANY and CITY shall give the RAILWAY one (1) week’s advance
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written notice when it or its contractor or anyone claiming under this Agreement proposes to

enter upon the CROSSING SITE to perform work under this Agreemeﬁt in order that proper

warning may be provided for trains. In emergency situations COMPANY or CITY shall give the
RAILWAY telephonic notice. The COMPANY and CITY further agree that at all times its
personne! or agents are on the property of the RAILWAY, they will be accompanied by a
RAILWAY representative and any cost involved will be borne by the COMPANY or CITY, as
the case may be.

22. After the SURFACE and WARNING DEVICES have been installed and all other
work to be performed related to the Construction has been completed and found to be in
satisfactory working order by the RAILWAY, the RAILWAY shall furnish to the COMPANY
an invoice showing the final total cost of material, labor and equipment furnished by the
RAILWAY and any other costs incurred by RAILWAY, in accordance with the estimate of said
cost to the COMPANY to be $381,996.00 set forth in Exhibit B and COMPANY shall pay such
invoice no later than thirty (30) days from the date thereof.

23. Installation, maintenance, repair and replacement of any and all railroad advance
warning signs and pavement markings on any road approaching the CROSSING SITE shall be
the sole responsibility and cost of the CITY, and at its sole expense.

24. The COMPANY during the Construction and the CITY thereafter, shall pay
RAILWAY all charges due to RAILWAY hereunder within thirty (30) days of the date of
invoice. Failure to promptly pay to RAILWAY amounts billed as due under this Agreement

shall constitute default by the COMPANY or CITY.
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25. The COMPANY and CITY hereby acknowledge that it each has been notified that its

personnel will or may be working in an area containing active fiber-optic transmission cable as

well as other cables and other facilities.

26. If any provision or provisions of this Agreement shall be held to be invalid, illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions shall not in
any way be affected or impaired thereby.

27 This Agreement will be governed by the laws of the State of Florida. It constitutes
the complete and exclusive statement of the Agreement between the parties, which supersedes all
proposals, oral or written, and all other communications between the parties related to the subject
matter of this Agreement. Any future change or modification of this Agreement must be in

writing and signed by all parties during the Construction and thereafter by RAILWAY and CITY

only.
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IN WITNESS WHEREOF, the RAILWAY, the COMPANY and the CITY, have caused

this Agreement to be executed by their authorized representatives on the dates indicated below.

Signed, sealed and
Delivered in the presence of:

Witnesses as to RAILWAY

Witnesses as to COMPANY

Witnesses as to CITY

FLORIDA EAST COAST RAILWAY, L.L.C,,
a Florida limited liability company

By: (Seal)

Title:

Attest:

Assistant Secretary

Date:

KIMCO AVENUES WALK, L.L.C.
a Florida limited liability company
By: KD Avenues Walk 1189, Inc.

By:

Title:

Attest:

Title:

Date:

CITY OF JACKSONVILLE, a municipal
corporation

By:

Title:

Attest:

Title:

Date:
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LICENSE AREA

——June 2152007 - -

File: 12/39/4275

CEDAR STREET - MP 12+4,275’ —271828Y

A PARCEL OF LAND WITH UNIFORM WIDTH OF EITHTY (80) FEET
NORTHERLY AND SOUTHERLY AND EXTENDING EASTERLY AND
WESTERLY ACROSS THE RIGHT-OF-WAY AND TRACKS OF THE RAILWAY
AT CEDAR STREET IN JACKSONVILLE, FLORIDA, WITH LONGITUDINAL
CENTER LINE OF SAID PARCEL LOCATED FOUR THOUSAND TWO HUNDRED
SEVENTY FIVE (4,275) FEET SOUTHERLY FROM THE RAILWAY’S MILE POST
NO. 12 AS MEASURED FROM JACKSONVILLE, FLORIDA, SAID RIGHT-OF-
WAY OF THE RAILWAY HAVING A TOTAL WIDTH OF ONE HUNDRED (100)
FEET AT THIS LOCATION, BEING FIFTY (50) FEET IN WIDTH ON THE EAST
AND WEST SIDE OF THE CENTERLINE OF THE MAIN TRACK, ALL AS SHOWN
ON THE ATTACHED DRAWING NO. 01-E-138, DATED JANUARY 9, 2007,
HAVING A REVISION DATE OF JUNE 20, 2007, ATTACHED HERETO AND
MADE A PART HEREOF.

EXHIBIT “A”
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FLORIDA EAST COAST RAILWAY COMPANY 06/20/07
SAINT AUGUSTINE, FLORIDA

SUNBEAM: REMOVE EXIST. 20" TYPE "T" CROSSING AND INSTALL 57° OMNI CONCRETE XING
CEDAR STREET, MP 12+4,275' - FDOT # 271828Y
FILE: 12/39/4275

CROSSING DESCRIPTICN PAVING DESCRIPTION
Length of Crossing Surface 57 Tf Width (Across Road) 57 Ft
Number of Tracks 1 Ea Length (Along Road) 80 Ft
Length of Track Panel 97 Tf Projected Lift 3n
AGREEMENT DESCRIPTION GANG DESCRIPTION
Responsible Party City of Jacksonville . 1 St Augustine Section
Agreement Date 8 St Augustine Smoothing
Division of Responsibility 1 Crane
Encase Fiber Optic Cable City 2 Loader
Maintenance of Traffic City
Crossing Surface City
Track Matenals City
Track Construction City
Paving City
Overtime N/A
COST RECAPITULATION 10 00% Responsible
Track & Civil Work htem Labor  Equipment Matenal Contract  Contingency Total Party
Encase Fiber Optic Cable nfa na na 3,750 00 450 00 4,200 00 Caty
Mobilization/Matertal Consolidation 2,126 08 3,373 80 nfa na 600 12 6,100 00 Crty
Construct Track Panel & Place 1,189 09 1,908 67 6,397 80 nfa 1,004 45 10,500 Q0 City
Mantenance of Traffic/Police Protection n/a nfa n/a 8,800 00 900 00 9,700 00 City
Remove Crossing Surface 741,12 1,793 47 n/a n/a 265 40 2,800 00 City
Remove/Replace Structure 3,883 11 931960 nfa 000 1,397 29 14,600 00 City
Line & Surface Track 82293 1,668 06 9,413 04 nfa 1,195 97 13,100 00 City
Reptace Crossing Surface, As Needed 1,760 17 4,255 50 23,108 41 nfa 2,971 92 32,100,00 City
Place Asphalt 18275 5712 na 17,100 00 1,760 13 19,100 00 City
Site Cleanup 670 69 82908 0fa na 200 23 1,700 00 City
Overtime Charge for Weekend Work n/a na na na 000 000 N/A
Totals 11,375 94 23,209 30 38,919 24 29,650 00 10,745 51 113,900 00
TRACK & CIVIL PROJECT COST: $113,900.00 1,998 25 $/rt
ENGINEERING & SUPERVISION: 4,556.00
TOTAL PROJECT COSTS: $118,456.00
TOTAL SIGNAL IMPROVEMENT PROJECT COST: 263,540.00
COST TO BE BORNE BY KIMCO AVENUES WALK: $381,996.00

NOTE: THE ABOVE IS AN ESTIMATE ONLY, ALL CHARGES WILL BE BASED ON ACTUAL COST
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DATE: 02/07/07
F£” FILE: 10.2
TYPE: III
CLASS: III
FLORIDA EAST COAST RAILWAY NO. OF DAYS: 14

OFFICE_OF THE_GENERAL MANAGER AAR-/.-DOT- #:—-271828Y-

OF SIGCNALS AND COMMUNICATIONS MILE POST: 12+4275'
Project Type: FDOT

ESTIMATED COST FOR HIGHWAY CROSSING WARNING DEVICES AT CEDAR STREET,

This estimate should be considered void after one (1) year.

MATERTAL UNIT COST UNITS TOTAL COST

GATE ASSEMBLIES $7,479.00 4 EA. $29,916.00
GATES $500.00 4 EA. $2,000.00
GATE FOUNDATIONS $575.00 4 BA, $2,300.00
6' X 6' WIRED CASE, WITH HXP-3R $75,260.00 1 EA. $75,260.00
GENERATOR CASE W/ TRANSFER SWITCH $2,870.00 1 EA. $2,870.00
BATTERY BOX $675.00 1 EA. $675.00
BATTERIES, SAFT SPL250 $215.00 30 EA. $6,450.00
MISC. GROUND MATERIAL $1,671.17 1 PKG. $1,671.17
CONDUIT & DIRECTIONAL BORE $45.00 100 FT. $4,500.00
CABLE $8,000.00 1 PKG. $8,000.00
MISCELLANECUS RELAY EQUIPMENT $1,120.00 1 PKG. $1,120.00
POWER SERVICE $2,000.00 1 ER. $2,000.00
MONITORING EQUIPMENT $10,725.00 1 PKG. $10,725.00 .
SANITATION & DISPOSAL $1,500.00 1 PKG. $1,500.00
FREIGHT & HANDLING $36,872.00
TAX @ 6.5% $9.587.00
TOTAL MATERIALS 5195,446.17
EXCAVATING EQUIPMENT PER DAY $181.00 14 DAYS $2,534.00
EQUIPMENT RENTAL PER DAY $125.00 14 DAYS $1,750.00
FOREMAN'S TRUCK PER DAY $35.00 14 DAYS $490.00
GANG TRUCK PER DAY $63.00 14 DAYS $882.00
SUPERVISORS TRUCK PER DAY $35.00 14 DAYS $490.00
EQUIPMENT TQTAL $6,146.00
ENGINEERING $8,500.00 1 $8,500.00
ENGINEERING TOTAL $8,500.00
CONSTRUCTION SUPERVISION $312.00 14 DAYS $4,368.00
LABOR ADDITIVE $2,433.00
SUPERVISION TOTAL $6,801.00
LABOR PER DAY $1,188.90 $16,645.00
NUMBER OF DAYS 14

LABOR ADDITIVE $9,714.00
TOTAL LABOR $26,359.00
GANG EXPENSES PER DAY $553.00

NUMBER OF DAYS 14

TOTAL GANG EXPENSES $7,742.00
SUB~TOTAL $250,994.17
CONTINGENCIES 5% $12,550.00
TOTAL $263,540 00

271828Y revl xls
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FLORIDA DEPARTMENT OF TRANSPORTATION

_ Listed Below are signal installations by type and class:

FLASHING SIGNALS - ONE TRACK
Type =1, Class = 1

FLASHING SIGNALS - MULTIPLE TRACKS
Type =1, Class = 2

FLASHING SIGNALS AND CANTILEVER - ONE TRACK
Type =2, Class = 1

FLASHING SIGNALS AND CANTILEVERS - MULTIPLE TRACKS
Type =2, Class = 2

FLASHING SIGNALS AND GATE - ONE TRACK
Type = 3, Class = 3

FLASHING SIGNALS AND GATE - MULTIPLE TRACKS
Type = 3, Class =4

FLASHING SIGNALS AND GATE WITH CANTILEVER - ONE TRACK
Type =4, Class =3

FLASHING SIGNALS AND GATE WITH CANTILEVER - MULTIPLE TRACKS
Type =4,Class =4

TYPE OF TRAFFIC CONTROL DEVICES

| Flashing signals

{l Flashing signals with cantilevers

H Flashing signals with gate

v Flashing signals with cantilevers & gate

CLASS OF TRAFFIC CONTROL DEVICES

I Flashing signals - one track

il Flashing signals - multiple track

{f Flashing sighals & gates - one track

v Flashing signals & gates -~ multiple track

EXHIBIT “C”
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INDEMNITY OF FLORIDA EAST COAST RAILWAY, L.L.C.
AND INSURANCE REQUIREMENTS

The Contractor by execution and delivery hereof, agrees that it shall and will at all times
hereafier indemnify, defend and save harmless the Florida East Coast Railway, L.L.C, or if
Contractor is a Government Entity, agrees to the extent permitted by law will indemnify, defend
and save harmless the Florida East Coast Railway, L.L.C., from and against all judgments, and
all loss, claims, damages, costs, charges, and expenses (“Costs”) which it may suffer, sustain, or
in anywise be subjected to on account of or occasioned by the operations of the Contractor, or
any of the subcontractors, or both, whether directly or indirectly under, or pursuant to, this
construction contract, including any such Costs arising from the death, bodily injury or personal
mjury of, as follows:

Of any person, including without limitation upon the generality of the foregoing
description, employees and officers of Florida East Coast Railway, L.L.C., employees and
officers of materialmen, employees and officers of the Contractor, employees and officers of all
subcontractors, and from loss damage, injury and Joss of use of any real or personal property (a)
in which Florida East Coast Railway Company has any ownership interest, and (b) personal
property in the custody of Florida East Coast Railway Company under any transportation
contracts; including without limitation upon the generality of the two foregoing enumerations, all
railroad equipment commonly described as rolling stock and the contents of the same.

In furtherance of its obligation to indemnify, defend and save harmless, Contractor shail
procure and keep in effect comprehensive general liability insurance in the limts of
$5,000,000.00 each occurrence for bodily injury or death and $3,000,000.00 property damage
each occurrence with a $5,000,000 aggregate covering all obligations of Contractor to indemnify
the Railway by Contractual Assumed Liability Endorsement, with all railroad exclusives
removed. Alternatively, Contractor may procure and keep in effect during the life of this
construction contract, as aforesaid, Railroad Protective Liability Policies insuring the Railway
directly as insured against losses and damages with the limits specified in this paragraph.

In addition to the above, Contractor shall, at its cost and expenses, maintain a Workman’s
Compensation Insurance Policy as reguired in the State of Florida.

All such insurance, directly or indirectly for the benefit of the Railway, shall be in a form
satisfactory to Railway’s Manager of Insurance and issued by a casualty company/insurance
company authorized to do business in the State of Florida that has a “Best’s” rating of A or A+
and a financial category size of Class XII or higher.
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LICENSE AGREEMENT

THIS LICENSE AGREEMENT (*“Agreement™), effective as of the day of
, 2007, 1s between FLORIDA EAST COAST RAILWAY, L.L.C., a Florida
limited liability company hereinafter called “RAILWAY”, and KIMCO AVENUES WALK,
L.L.C., a Florida limited liability company, hereinafter called “COMPANY™ and the CITY OF
JACKSONVILLE, a municipal corporation, hereinafter called “CITY.”
WITNESSETH:

WHEREAS, the COMPANY has requested that the RAILWAY, at COMPANY’S sole
cost and expense, convert an existing private crossing to public and construct an at-grade public
road crossing, across and over the tracks, right of way and property of RAILWAY, at
RAILWAY’S Milepost 11 + 5,212°, more particularly described in Exhibit A attached hereto
and incorporated herein by reference, hereinafter referred to as the “CROSSING SITE.”; and

WHEREAS, CITY desires to use, maintain, repair, renew, upgrade, replace and
ultimately remove the Crossing Site; and

WHEREAS, RAILWAY is agreeable to permitting the initial construction of the
CROSSING SITE (the “Construction™) at the sole cost and expense of the COMPANY, and the
use, maintenance, repair, renewal, upgrade, replacement and ultimately removal of the
CROSSING SITE by the CITY, under the terms and conditions set forth herein.

NOW, THEREFORE, for the covenants set forth herein and other good and valuable
consideration, the sufficiency of which are hereby acknowledged, the parties agree as follows:

1. RAILWAY hereby permits the Construction of the CROSSING SITE and the

parties agree that such Construction shall be at the sole cost and expense of COMPANY The
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RAILWAY also hereby permits the CITY to use, maintain, repair, renew, upgrade, replace and
ultimately remove the CROSSING SITE in accordance with the terms and conditions set forth
herein.

2. For purposes of all provisions of this Agreement, the CROSSING SITE shall
include, but not be limited to, the crossing structure. the crossing surfaces, any and all railroad
crossing warning devices, including fixed signs, flashing lights, bells and gates and automatic
crossing warning devices (the “WARNING DEVICES”™), any other devices or facilities ,which
are, or might be, located within or adjacent to the above-described location. The construction of
the CROSSING SITE shall be done by RAILWAY as provided in this Agreement and further
provided that, notwithstanding rights to the COMPANY and CITY granted herein, RAILWAY
reserves the right to perform all work required on RAILWAY’S property including construction,
drainage, lighting and vegetation management, in which event the COMPANY during the
Construction and the CITY thereafter shall pay the l-{AlLWAY the entire cost and expense of
labor, materials and equipment furnished by RAILWAY and any other costs incurred by
RAILWAY in performing such work. The status of the CITY is that of a licensee and not
lessee, granting the CITY the right to use the CROSSING SITE as specified herein.

3. The CROSSING SITE shall be used for public at-grade road crossing purposes
only and no utility, including telecommunications facilities, pipes, wires, cables; or other line or
structure shall be placed in, on or over the CROSSING SITE without the previous consent in
writing of the RAILWAY. CITY further agrees that it will at all times keep the CROSSING
SITE, together with the additional portions of the RAILWAY'S right-of-way within 325 feet of

the northerly and southerly limits or boundaries of the CROSSING SITE clear of any vegetation
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or other growth greater than two (2) feet in height on each side of the tracks at the sole expense
of the CITY and without cost to RAILWAY or lien upon RAILWAY'S property.

4. This Agreement is for an initial term of one (1) year and shall continue in effect
thereafter from year to year, subject to termination by the RAILWAY or CITY upon sixty (60)
days prior written notice. Notwithstanding the termination of the Agreement, CITY shall be
obligated to pay all fees and other costs applicable to CITY as set forth in this Agreement until
the earlier of the removal or closing of the CROSSING SITE.

5. CITY shall pay an annual license fee in advance to RAILWAY of $6,000.00 (Six
Thousand Dollars), for use of the Crossing SITE, with the first annual license fee due on
completion of the Construction. The license fee shall be increased each year on the anniversary
date of this Agreement, commencing on the anniversary date of the second year of this
Agreement, by the product of the annual license fee in effect for the preceding'year multiplied by
one hundred percent (100%) of the percentage increase, if any, in the Consumer Price Index,
(1967=100), issued by the Bureau of Labor Statistics of the U.S. Department of Labor (“CPI”).
or 3%, whichever is greater. The base CPI will be the CPI for the month of the year preceding
the applicable anniversary date of this Agreement by ninety (90) days. No adjustment will be
made for decreases in the CPL

6. The provisions and stipulations of this Agreement are a part of the consideration of the
construction of the crossing and licensing of the CROSSING SITE, and in the event the CITY
shall fail to comply with any of the covenants and conditions required to be performed by CITY
or the COMPANY shall fail to comply with any of the covenants and conditions required to be
performed by it, and such failure shall continue for a period of thirty (30) days after written

notice thereof shall be given by the RAILWAY to the non-performing party, then, at the option
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of the RAILWAY, this Agreement shall be terminated with full legal rights and remedies
retained by the RAILWAY, including but not limited to the right to reenter. repossess, and
remove the CROSSING SITE if it shall elect to do so

7. The CITY shall grant forthwith to the RAILWAY necessary permits for the
installation, construction, erection, repair, replacement and maintenance of any of the
RAILWAY-owned or maintained facilities described in this Agreement for the CROSSING
SITE. If the CITY fails to promptly grant the RAILWAY necessary permits. the COMPANY
during the Construction and the CITY thereafter, shall bear all additional expense incurred by the
RAILWAY attributable to such failure, including costs due to slow ordering of trains.
COMPANY or CITY, as the case may be, shall promptly pay such amounts upon billing by the
RAILWAY.

8. Unless otherwise specified, the cost of installation, construction, maintenance. repair,
renewal, upgrade and replacement of all facilities at the CROSSING SITE, including but not
Limited to the crossing structure, the WARNING DEVICES and railroad and highway devices,
whether performed by the COMPANY, CITY or RAILWAY, shall be the sole responsibility of
the COMPANY during the Construction and the CITY thereafter.

9. The RAILWAY shall install the WARNING DEVICES at the CROSSING SITE at
the sole cost of the COMPANY during the Construction and the CITY thereafter. Installation
costs are estimated to be $389,170.00 as shown on the estimates for signal installation attached
hereto as Exhibit B and incorporated by reference. The WARNING DEVICES are a Type I11
Class IV installation as defined in the Florida Department of Transportation Schedule of Signal

Installations by Type and Class attached hereto as Exhibit C.
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In addition to the other costs set forth herein, CITY shall pay unto RAILWAY annually
the annual cost of maintenance of said WARNING DEVICES as provided in the Florida
Department of Transportation's SCHEDULE OF ANNUAL COST OF AUTOMATIC
HIGHWAY GRADE CROSSING TRAFFIC CONTROL DEVICES, as may in the future be
revised or amended, a copy of which is attached hereto as Exhibit C and incorporated herein by
reference.

The WARNING DEVICES will be owned and maintained by the RAILWAY, at the cost
of the COMPANY during Construction and the City thereafter, and shall remain at the
CROSSING SITE until the RAILWAY decides that they are no longer needed or should be
replaced, or until other legal requirements are imposed which shall eliminate or substantially
change their operations.

10. The RAILWAY shall install a 49" wide Omni concrete grade crossing surface (the
“SURFACE") along with other improvements as shown on the drawing, attached hereto as part
of Exhibit A, in accordance with Florida Department of Transportation Standard Specifications
for Road and Bridge Construction, Index No. 560, as may be amended, at the sole cost of
COMPANY. Installation costs are estimated to be $105,976.00 as shown on the estimates for
crossing installation attached hereto as Exhibit B and incorporated by reference. When the
RAILWAY determines that the replacement of the SURFACE is more economical than its
continued maintenance, the RAILWAY shall have the exclusive option to replace the SURFACE
with a comparable or improved structure. The replacement costs of the new SURFACE shall be
the sole responsibility of the CITY. After completion of the Construction, the CITY shall, at its
sole expense, maintain and replace the remainder of the road inside the RAILWAY’S right-of-

way, plus any paving that may be located between the ends of the ties. The RAILWAY shall
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provide a construction watchman at said CROSSING SITE while work is being performed by the
COMPANY during the Construction and the CITY thereafter, under the provisions of this
Agreement, at the sole expense of the COMPANY during the Construction and the CITY
thereafter.

11. The CITY agrees, acknowledges and understands that the RAILWAY reserves the
right to make any changes at any future time in its existing tracks or other facilities, including the
installation, maintenance and operation of any additional track or tracks or other facilities on its
right-of-way at the CROSSING SITE. The CITY agrees to bear the total expense of any changes
or additions to the pavement and traffic signal devices, the SURFACE, the WARNING
DEVICES or other railroad signalization equipment or new structure at the CROSSING SITE,
whether these changes or additions are required by law or order of any public or judicial
authority, done voluntarily by the RAILWAY, or requested by the CITY.

12. The COMPANY during the Construction and the CITY thereafter, agrees that it will
install, mantain and replace all necessary drainage facilities to prevent the accumulation of
surface water due to the existence of the CROSSING SITE. Such facilities must first be
approved by the RAILWAY and any governing bodies having jurisdiction thereof and operation
of the facilities shall also be subject at all time to their approval. An additional license
agreement may be required by the RAILWAY, depending upon the location of such drainage
facilities and type, size, depth and other specifications of the proposed facilities, as submitted to
the RAILWAY.

I3. Lighting facilities adequate to comply with the requirements of the laws of the State

of Florida covering illumination of road crossing shall be installed, maintained and replaced at or
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near this CROSSING SITE by and at the sole cost of COMPANY during the Construction and
the CITY thereatter.

14. Facilities at or near the CROSSING SITE that are not specifically covered by this
Agreement, including but not limited to pedestrian walkways, may not be constructed by the
COMPANY during the Construction or the CITY thereafter, at or near the CROSSING SITE
without the prior written approval of RAILWAY, which approval is in RAILWAY'S sole
discretion. The cost and liability for such facilities, including but not limited to claims for
personal injury or death or damage to property of any person or persons whomsoever, shall be
the sole responsibility of the COMPANY during the Construction and the CITY thereafter.

15. If at any time RAILWAY, at COMPANY’S or CITY’S request, performs work
required to be performed by COMPANY or CITY hereunder, the cost and liability for such
work, including but not limited to claims for personal injury or death or damage to property of
any person of persons whomsoever, shall be the sole responsibility of COMPANY during the
Construction and the CITY thereafter.

16 The COMPANY during the Construction and the CITY thereafter, further covenants
to pay the RAILWAY, within thirty (30) days after presentation of the same, all bills submitted
by RAILWAY including maintenance bills as set forth in Paragraph 9 above and all bills for
electricity for the lighting and illumination of the CROSSING SITE if same are provided by
RAILWAY.

17. At the termination of this Agreement for any cause, or upon termination of the
CITY’S use of the CROSSING SITE as herein described, all rights of the CITY shall terminate
and the CITY shall remove, under the RAILWAY'S supervision and direction, at CITY'S entire

cost and expense, said road and all non-RAILWAY-owned improvements placed upon the
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RAILWAY'S right-of-way and restore the ground to its original condition. City further agrees
upon termination of this Agreement to take all action necessary to permit the closing and
removal of the CROSSING SITE.

18 The CITY shall indemnify, defend and hold harmless RAILWAY for assessments or
other charges of any kind whatsoever against the RAILWAY at any time for any portion of
public improvements installed on or within two hundred (200) feet of the CROSSING SITE
arising out of the existence of the CROSSING SITE.

19. The COMPANY and CITY shall not in any way, or at any time, interfere with or
obstruct RAILWAY’S right-of-way, the movement of RAILWAY'S trains and other railroad
operations, or interfere with the RAILWAY'S use thereof, or the use thereof by RAILWAY'S
assigns, invitees, lessees or licensees.

20. The COMPANY as to events occurring or failing to occur during the Construction
and the CITY as to events occurring or failing to occur thereafter shall indemnify, defend and
hold harmless RAILWAY it’s affiliates, officers, directors and employees from any and all suits,
claims, liability, losses, damages. expenses and costs (including reasonable attorneys fees)
incurred by or asserted against RAILWAY whether for personal injury or death or damage to
property of any person or persons whomsoever, relating to, resulting from or arising out of the
construction, installation, maintenance. repair, renewal, upgrade, replacement or removal of the
CROSSING SITE by RAILWAY, the performance of work by RAILWAY required to be
performed by COMPANY or CITY hereunder, or the use of the CROSSING SITE or CITY
facilities, including but not limited to pedestrian walkways, at or near the CROSSING SITE and

regardless of whether such injury or damage is caused or alleged to be caused, in whole or in

SrlL ) Page 8
Exhibit 3
Page 36 of 49
part, by the negligence of RAILWAY. Notwithstanding the foregoing, the COMPANY and
CITY shall have no indemnification obligation for the intentional, wrongful acts of RAILWAY.

The COMPANY during the Construction and the CITY thereafter, will include in any
contract which it may let for the whole or part of said work to be performed hereunder by or for
the COMPANY or CITY, each and every one of the terms and conditions included on the
document entitled “INDEMNITY OF FLORIDA EAST COAST RAILWAY, L.L.C. AND
INSURANCE REQUIREMENTS” attached hereto and made a part hereof as Exhibit D.

21. The COMPANY, during the Construction and the CITY thereafter, at its own cost
and expense, when performing any work in connection with the CROSSING SITE shall request
RAILWAY to furnish any necessary construction watchmen for the protection of RAILWAY'S
employees, property and train operations. RAILWAY shall be notified at least one (1) week in
advance of the performance of any work in connection with the CROSSING SITE.

In addition to, but not in limitation of any of the foregoing provisions, if at any time
RAILWAY should deem it necessary to place construction watchmen for the protection of any
person or property, during the construction, maintenance, repair, alteration, renewal, or removal
at the CROSSING SITE, RAILWAY shall have the right to place such construction watchmen,
or other persons at the sole cost and expense of the COMPANY during the Construction and the
CITY thereafter. Upon receipt of a bill from RAILWAY, COMPANY during the Construction
and the CITY thereafter, shall promptly pay RAILWAY the full cost and expense of such
construction watchmen. The furnishing or failure to furnish construction watchmen, or other
persons by the RAILWAY under this paragraph, however, shall not release COMPANY or
CITY from any and all other liabilities assumed by COMPANY or CITY under the terms of this

Agreement. The COMPANY and CITY shall give the RAILWAY one (1) week’s advance
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written notice when it or its contractor or anyone claiming under this Agreement proposes to
enter upon the CROSSING SITE to perform work under this Agreement in order that proper
warning may be provided for trains. In emergency situations COMPANY or CITY shall give the
RAILWAY telephonic notice. The COMPANY and CITY further agree that at all times its
personnel or agents are on the property of the RAILWAY, they will be accompanied by a
RAILWAY representative and any cost involved will be borne by the COMPANY or CITY, as
the case may be.

22. After the SURFACE and WARNING DEVICES have been installed and all other
work to be performed related to the Construction has been completed and found to be in
satisfactory working order by the RAILWAY, the RAILWAY shall furnish to the COMPANY
an invoice showing the final total cost of material, labor and equipment furnished by the
RAILWAY and any other costs incurred by RAILWAY, in accordance with the estimate of said
cost to the COMPANY to be $495,146.00 set forth in Exhibit B and COMPANY shall pay such
invoice no later than thirty (30) days from the date thereof.

23. Installation, maintenance, repair and replacement of any and all railroad advance
warning signs and pavement markings on any road approaching the CROSSING SITE shall be
the sole responsibility and cost of the CITY, and at its sole expense

24. The COMPANY during the Construction and the CITY thereafter, shall pay
RAILWAY all charges due to RAILWAY hereunder within thirty (30) days of the date of
invoice. Failure to promptly pay to RAILWAY amounts billed as due under this Agreement

shall constitute default by the COMPANY or CITY.
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25. The COMPANY and CITY hereby acknowledge that it each has been notified that its
personnel will or may be working in an area containing active fiber-optic transmission cable as
well as other cables and other facilities.

26. If any provision or provisions of this Agreement shall be held to be invalid, illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions shall not in
any way be affected or impaired thereby.

27. This Agreement will be governed by the laws of the State of Florida. It constitutes
the complete and exclusive statement of the Agreement between the parties, which supersedes all
proposals, oral or written, and all other communications between the parties related to the subject
matter of this Agreement. Any future change or modification of this Agreement must be in
writing and signed by all parties during the Construction and thereafter by RAILWAY and CITY

only.
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IN WITNESS WHEREOF, the RAILWAY, the COMPANY and the CITY, have caused

this Agreement to be executed by their authorized representatives on the dates indicated below

Signed, sealed and
Delivered in the presence of:

Witnesses as to RAILWAY

Witnesses as to COMPANY

Witnesses as to CITY

Ao d

FLORIDA EAST COAST RAILWAY, L.L.C,,
a Florida limited liability company

By: (Seal)

Title:

Attest:

Assistant Secretary

Date:

KIMCO AVENUES WALK, L.L.C.
a Florida limited liability company
By: KD Avenues Walk 1189, Inc.

By:

Title:

Attest:

Title:

Date:

CITY OF JACKSONVILLE, a municipal
corporation

By:

Title:

Attest:

Title:

Date:
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LICENSE AREA

June 19, 2007

File: 11/39/5212

MUSSELLS ACRES ROAD - MP 11+5,212° - 2718278

A PARCEL OF LAND WITH UNIFORM WIDTH OF EITHTY (80) FEET
NORTHERLY AND SOUTHERLY AND EXTENDING EASTERLY AND
WESTERLY ACROSS THE RIGHT-OF-WAY AND TRACKS OF THE RAILWAY
AT MUSSELLS ACRES ROAD IN JACKSONVILLE, FLORIDA, WITH
LONGITUDINAL CENTER LINE OF SAID PARCEL LOCATED FIVE THOUSAND
TWO HUNDRED TWELVE (5,212) FEET SOUTHERLY FROM THE RAILWAY’S
MILE POST NO. 11 AS MEASURED FROM JACKSONVILLE, FLORIDA, SAID
RIGHT-OF-WAY OF THE RAILWAY HAVING A TOTAL WIDTH OF ONE
HUNDRED (100) FEET AT THIS LOCATION, BEING FIFTY (50) FEET IN WIDTH
ON THE EAST AND WEST SIDE OF THE CENTERLINE OF THE MAIN TRACK,
ALL AS SHOWN ON THE ATTACHED DRAWING NO. 01-E-137, DATED May 23,
2007, WITH A REVISION DATE OF June 19, 2007, ATTACHED HERETO AND
MADE A PART HEREOF.
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FLORIDA EAST COAST RATILWAY COMPANY

SAINT AUGUSTINE, FLORIDA

SUNBEAM: REMOVE EXIST. 20' TYPE "T" CROSSING AND INSTALL 48.75' OMNI CONCRETE XING
MUSSELLS ACRES ROAD, MP 11+5,212' - FDOT # 2718278

FILE: 11/39/5212

CROSSING DESCRIPTION
Length of Crossing Surface 49 Tf
Number of Tracks 1 Ea
Length of Track Panel. 89 Tf
AGREEMENT DESCRIPTION
Responsible Party City of Jacksonville

Agrecment Date
Division of Responsibility

Encase Fiber Optic Cable City

Maintenance of Traffic City

Crossing Surface City

Track Matenals City

Track Construction City

Paving City

Overtime N/A

COST RECAPITULATION

Track & Civil Work Jtem Labor
Encase Fiber Optic Cable nfa
Mobilizanon/Matenal Consolidation 2,126 08
Construct Track Panel & Place 1,091 02
Maintenance of Traffic/Police Protection n/a
Remove Crossing Surface 741 12
Remove/Replace Structure 3,883 11
Line & Surface Track 822,93
Replace Crossing Surface, As Needed 1,51313
Place Asphalt 18275
Site Cleanup 670 69
Qvertime Charge for Weekend Work n/a
Totals 11,030 83

PAVING DESCRIPTION
Width (Across Road) 49 Ft
Length (Along Road) 80 Ft
Projected Lift 3In
GANG DESCRIPTION

I St Augustine Section
8 St Augusline Smoothing

06/20/07

TRACK & CIVIL PROJECT COST:

ENGINEERING & SUPERVISION:

TOTAL PROJECT COSTS:

TOTAL SIGNAL IMPROVEMENT PROJECT COST:

COST TO BE BORNE BY KIMCO AVENULS WALK:

I Crane
2 Loader
10 00% Responsible
uipmen Matepal Coniract  Conlingency Total Party
na n/a 3,750 00 45000 4,200 00 City
3,373 80 n/a n/a 600 12 6,100 00 City
1,751 25 597753 n/a 980 20 9,800 00 City
na nfa 8,800 00 900 00 9,700 00 City
1,793 47 nfa nfa 26540 2,800 00 City
\
9,319 60 n/a 000 1,397 29 14,600 00 City
1,668 06 5,490 94 n/a 81807 8,800 00 Cuy
3,661 67 19,916 55 na 2,608 65 27,700 00 City
5712 na 14,700 00 1,560 13 16,500 00 City
82508 na n/a 20023 1,700 00 City
nfa nfa nfa 000 000 NA
22.:4.54'06 3138501 27,250 00 9,780 10 101,900 00
$101,900.00 2,079 59 $/Ft

4,076.00

$105,976.00

389,170.00

$495,146,00

NOTE: THE ABOVE IS AN ESTIMATE ONLY, ALL CHARGES WILL BE BASED ON ACTUAL COST

EXHIBIT "B"

Mode) Lat Rawisad J2/30/00
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DATE: 09/06/06
FE” FILE: 10.2
TYPE: III
CLASS: 1V
FLORIDA EAST COAST RAILWAY NO. OF DAYS: 14
OFFICE OF THE GENERAL MANAGER AAR / DOT #: 2718278
OF SIGNALS AND COMMUNICATIONS MILE POST: 11+45212'
Project Type: FDOT

ESTIMATED COST FOR HIGHWAY CROSSING WARNING DEVICES AT MUSSULL ACRES ROAD.

This estimate should be considered void after one

MATERIAL
GATE ASSEMBLIES
GATES
GATE FOUNDATIONS
TRAIN SIGNAL EQUIPMENT
8' X 8' WIRED CASE, WITH HXP-3R2
GENERATOR CASE W/ TRANSFER SWITCH
BATTERY BOX
BATTERIES, SAFT SPL250
MISC. GROUND MATERIAL
CONDUIT & DIRECTIONAL BORE
CABLE
MISCELLANEQOUS RELAY EQUIPMENT
POWER SERVICE
MONITORING EQUIPMENT
SANITATION & DISPOSAL
FREIGHT & HANDLING
TAX @ 6.5%
TOTAL MATERIALS

EXCAVATING EQUIPMENT PER DAY
EQUIPMENT RENTAL PER DAY
FOREMAN'S TRUCK PER DAY

GANG TRUCK PER DAY
SUPERVISORS TRUCK PER DAY
EQUIPMENT TOTAL

ENGINEERING
ENGINEERING TOTAL

CONSTRUCTION SUPERVISION
LABOR ADDITIVE
SUPERVISION TOTAL

LABOR PER DAY
NUMBER OF DAYS
LABOR ADDITIVE
TOTAL LABOR

GANG EXPENSES PER DAY
NUMBER OF DAYS
TOTAL GANG EXPENSES

SUB-TOTAL
CONTINGENCIES 5%

TOTAL

UNIT COST
$7,479.00
$500.00
$575.00
$40,680.00

$126,220.00

$2,654.00

$675.00

$215.00
$2,172.92

$45 00
$9,960.24
$1,120.00
$2,000.00
$10,725.00
$1,500.00

$181.00
$125.00
$35.00
$63.00
$35.00

$8,500.00

$312.00

$1,188.90
14

$553.00
14

2718278 revl xls

(1) year.

:

EA.
EA.
EA.
EA.
EA.
EA.
ER.
EA.
PKG.

o
PO N e WwWw

150 FT

PKG.
PKG.
EA.

PKG.
PKG.

e e

14 DAYS
14 DAYS
14 DAYS
14 DAYS
14 DAYS

14 DAYS

TOTAL COST
$22,437.00
$1,500.00
$2,300.00
$40,680.00
$126,220.00
$2,654.00
$1,350.00
$8,600.00
$2,172.92
$6,750.00
$9,960.24
$1,120.00
$2,000.00
$10,725.00
$1,500.00
$59,617.00
$15,500.00
$315,086.16

$2,534.00
$1,750.00
$490.00
$882.00
$490.00
$6,146.00

$8.500.00
$8,500.00

$4,368.00
$2,.433.00
$6,801.00

$16,645.00

§9,714.00
$26,359.00

$7,742.00

$370,634.16
$18,532.00

$389,170.00
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FLORIDA DEPARTMENT OF TRANSPORTATION

Listed Below are signal installations by type and class:

FLASHING SIGNALS - ONE TRACK
Type =1, Class = 1

FLASHING SIGNALS - MULTIPLE TRACKS
Type =1, Class =2

FLASHING SIGNALS AND CANTILEVER - ONE TRACK
Type =2, Class = 1

FLASHING SIGNALS AND CANTILEVERS - MULTIPLE TRACKS
Type = 2, Class =2

FLASHING SIGNALS AND GATE - ONE TRACK
Type =3, Class =3

FLASHING SIGNALS AND GATE - MULTIPLE TRACKS
Type =3, Class =4

FLASHING SIGNALS AND GATE WITH CANTILEVER - ONE TRACK
Type =4, Class = 3

FLASHING SIGNALS AND GATE WITH CANTILEVER - MULTIPLE TRACKS
Type =4, Class = 4

TYPE OF TRAFFIC CONTROL DEVICES

I Flashing signals

H Flashing signals with cantilevers

H Flashing signals with gate

v Flashing signals with cantilevers & gate

CLASS OF TRAFFIC CONTROL DEVICES

I Flashing signals - one track

Il Flashing signals - multiple track

N Flashing signals & gates - one track

v Flashing signals & gates - multiple track

EXHIBIT “C”

FDOT-Type-Class
Exhibit 3
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SCHEDULE OF ANNUAL COST OF AUTOMATIC
HIGHWAY GRADE CROSSING TRAFFIC CONTROL DEVICES

Annual Maintenance Cost Exclusive of Installation

CLASS DESCRIPTION COST*

I Flashing Signals — One Track $2,086.00
I Flashing Signals — Multiple Tracks $2,760.00
I Flashing Signals and Gates ~ One Track $3,146,00
A% Flashing Signals and Gates — Multiple Tracks $3,950.00

AUTHORITY: FLORIDA ADMINISTRATIVE RULE: 14-46.002
Responsibility for the Cost of Automatic Highway
Grade Traffic Control Devices

F. A. RULE EFFECTIVE DATE: July 22, 1982
GENERAL AUTHORITY: 334.044.F. S.
SPECIFIC LAW IMPLEMENTED: 335.144.F. S.

*This schedule was effective July 1, 2006, and will be reviewed every 5 years and revised as appropriate
based on the Consumer Price Index for all Urban Consumers published by the U.S. Department of Labor.

EXHIBIT “C”
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INDEMNITY OF FLORIDA EAST COAST RAILWAY, L.L.C.
AND INSURANCE REQUIREMENTS

The Contractor by execution and delivery hereof, agrees that it shall and will at all times
hereafter indemnify, defend and save harmless the Florida East Coast Railway, L.L.C, or if
Contractor is a Government Entity, agrees to the extent permitted by law will indemnify, defend
and save harmless the Florida East Coast Railway, L.L.C., from and against all judgments, and
all loss, claims, damages, costs, charges, and expenses (“Costs”) which it may suffer, sustain, or
in anywise be subjected to on account of or occasioned by the operations of the Contractor, or
any of the subcontractors, or both, whether directly or indirectly under, or pursuant to, this
construction contract, including any such Costs arising from the death, bodily injury or personal
injury of, as follows:

Of any person, including without limitation upon the generality of the foregoing
description, employees and officers of Florida East Coast Railway, L.L.C., employees and
officers of materialmen, employees and officers of the Contractor, employees and officers of all
subcontractors, and from loss damage, injury and loss of use of any real or personal property (a)
in which Florida East Coast Railway Company has any ownership interest, and (b) personal
property in the custody of Florida East Coast Railway Company under any transportation
contracts; including without limitation upon the generality of the two foregoing enumerations, all
railroad equipment commonly described as rolling stock and the contents of the same.

In furtherance of its obligation to indemnify, defend and save harmless, Contractor shall
procure and keep in effect comprehensive general liability insurance in the limits of
$5,000,000.00 each occurrence for bodily injury or death and $3,000,000.00 property damage
each occurrence with a $5,000,000 aggregate covering all obligations of Contractor to indemnify
the Railway by Contractual Assumed Liability Endorsement, with all railroad exclusives
removed. Aliernatively, Contractor may procure and keep in effect during the life of this
construction contract, as aforesaid, Railroad Protective Liability Policies insuring the Railway
directly as insured against losses and damages with the limits specified in this paragraph.

In addition to the above, Contractor shall, at its cost and expenses, maintain a Workman’s
Compensation Insurance Policy as required in the State of Florida.

All such insurance, directly or indirectly for the benefit of the Railway, shall be in a form
satisfactory to Railway’s Manager of Insurance and issued by a casualty company/insurance
company authorized to do business in the State of Florida that has a “Best’s” rating of A or A+
and a financial category size of Class XII or higher.

EXHIBIT “D”
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EXHIBIT B

Revised December 27, 2006 ’ Work Order No. 06-087.02
Deccember 13, 2006 File No 119A-23 13
Avecnues RAC

PROPERTY

A portion of Sections | and 2, Township 4 South, Range 27 Tast, Duval County, Florida,
being moie particularly described as follows:

For a Point of Beginning, comménce at the comer common to Sections 1, 2, 11 and 12 of
sard Township and Range; thence South 89°08°55" West, along the Northerly line of said
Sectipn 11, a distance of 342 03 feet to a point lying on the Easterly limited access right
of way line of Interstate 95 (State Road No. 9), a variable width limited access right of
way as presently established, said right of way line being a curve concave Easterly
-having a radius of 2744.79 feet; thence Northerly departing said Northerly line and along
said curved Easterly hmited access right of way line, through a central angle of
10°57°03", an arc length of 524.60 feet to a point on said curve, said arc being subtended
by a chord beanng and distance of Notth 06°56°14” West, 523.81 feet; thence North
01°02'24” East, along a non-langent bearing, continuing along said Easterly limited
access right of way line, 454.86 feet; thence South 40°39'03” East, departing said
Easterly limited access right of .way line, 186.22 feel; thence South 49°00°57" West,
53.15 feet; thence South 40°59°03” East, 225.57 feet; thence North 49°00°57” East,
106.50 feel; thence South 40°59°03” Bast, 562.62 feel to a point on a curve concave
Easterly having a radius of 700.00 feet; thence Southerly along the arc ot said curve,
through a central angle of 18°59°20”, an arc length of 231.99 feet to the point of tangency
of said curve, said arc heing subtended by a chord bearing and distance of South
08°18°51" West, 230.93 feet; thence South 01°10°49” East, 37 65 feet to a point lying on
the Nottherly line of said Section 12; thence South 89°19°46” West, along said Nostherly

line, 249.74 fect to the Point of Beginning less and except any portion lying within a
publicly dedicated or private right of way.

Containing 9.21 acres, morz or less.

100152463 DOC 31Page 11 Exhibit 3
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STIPULATION OF PARTIES
FOR THE CONVERSION
OF A PRIVATE HIGHWAY RAILROAD GRADE CROSSING
TO PUBLIC AT MUSSELLS ACRES ROAD,
CITY OF JACKSONVILLE, FLORIDA

Jacksonville, hereinafter referred to as "CITY;" KIMCO AVENUES WALK, LLC, hereinafter referred
to as "DEVELOPER;" Florida East Coast Railway, LLC, hereinafter referred to as "RAILROAD;" and
Florida Department of Transportation, hereinafter referred to as "DEPARTMENT," by and through

their undersigned representatives hereby file this Stipulation of Parties as follows:

1. The CITY and DEVELOPER have filed an application with the DEPARTMENT for a permit to
convert a private highway-rail grade crossing to a public crossing, pursuant to Section
335.141(1), Florida Statutes. A copy of the application is attached hereto and made a part
hereof as EXHIBIT "A."

2. The crossing is located at Mussells Acres Road, a two (2} lane, rural local road, FDOT/AAR
Crossing Number 271827 S, RAILROAD milepost 11 + 5212 feet, in the City of Jacksonville,
Florida, as set forth on the map and plans attached hereto and made a part hereof as
EXHIBIT "B."

3. The railroad track at this location is a main track with up to twenty-four (24) train movements
per day. The current maximum train speed is 60 miles per hour.

4, The DEVELOPER and CITY will enter into the RAILROAD’S standard grade crossing
License Agreement, hereinafter referred to as "AGREEMENT,” with the RAILROAD to
construct and maintain a concrete highway grade crossing, fo be in accordance with the
DEPARTMENT's Standard Index No. 560, attached hereto and made a part hereof as EXHIBIT
"C," and to install and maintain automatic highway-railroad grade crossing traffic control

devices Type |ll, Class lli, (Mast Mounted Flashing Lights and Gates), to be in accordance with

01 | F.EC. Rwy. Co. Original Copy |
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the DEPARTMENT's Standard Index No. 17882, attached hereto and made a part hereof as
EXHIBIT "D."

The CITY, at the CITY's expense, will be responsible for the maintenance of the roadway,
including but not limited to, all pavement structure, pavement surface, shoulders, drainage,
sidewalks, pavement striping, advance pavement markings, erosion control, tree cutting,
mowing, advance warning signs. All work by the CITY within the RAILROAD’s right of way
will be coordinated with the RAILROAD.

Upon completion of the crossing, the RAILROAD, at the CITY'S expense, will be
responsible for the maintenance of all trackbed, rail components, crossing surface, plus
the highway roadbed, for the width of the rail ties within the crossing area.

All work by the RAILROAD and CITY will be consistent with current Manual of Uniform
Traffic Control Devices (MUTCD), American Association of State Highway and
Transportation Officials (ARASHTO) Policy, and Manual of Uniform Minimum Standards For
Design, Construction, and Maintenance For Streets and Highways (Florida's Green Book).
The RAILROAD, at the DEVELOPER's expense, will erect on each side of the crossing, as
installation work is performed, Type Il Barricades; Road Closed Signs (R11 2), and
Advanced Warning Signs (W20 3) as identified in the DEPARTMENT’s Standard index 600
as provided in EXHIBIT "E."

The DEVELOPER and CITY will ensure that all applicable railroad requirements, such as
flagging, insurance, and signage, will be met when work is performed within the RAILROAD
right of way.

This Stipulation of Parties has been executed by all parties having an interest in this matter,
and further, all parties waive hearing rights provided by Chapter 120, Florida Statutes, and
request the DEPARTMENT to issue authority in accordance with Section 335.141(1), Florida

Statutes, and Rule 14-57.012, Florida Administrative Code, with this Stipulation of Parties.

Page 2
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11.  The DEPARTMENT authorizes the conversion of Mussells Acres Road to a public highway
railroad grade crossing with this Stipulation of Parties, provided all covenants of the
Stipulation are met within twelve months of execution.

(THIS CONCLUDES THE BODY OF THIS STIPULATION OF PARTIES)
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FLORIDA EAST COAST RAILWAY, LLC ~ RAILROAD

By:

(Authorized Signature)

Printed Name:

Title:

Date:

CITY OF JACKSONVILLE - CITY

By:

(Authorized Signature)

Printed Name:

Title:

Attest:

(Authorized Official)

Date:

KIMCO AVE

(Authorized Signature)

Pnnted%w @aﬂﬂm OmH

vt I

Titte: &KC&

Attest: / %ML ;
(Autorized Official) ! '

Date: 3"3/07

Page 4

EVELOPER , BY 1D AVEQUES WALK 1189, T,

] - M
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—eterea

STATE OF FLORIDA
DEPARTMENT OF TRANSPORTATION

By:

State Public Transportation Administrator

Date:

DEPARTMENT OF TRANSPORTATION
LEGAL REVIEW

By:

Attorney, FDOT

Date:

Page 5
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Exuiat

STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION
RAILROAD GRADE CROSSING APPLICATION

Ti‘Aﬂ

72509056

RAIL
190G

..... ——— -
{—— ROAD NAME OR NUMBER .

!

COUNTY/CITY NAME

Mussells Acres Road

City of Jacksonville

S

A. DENTIFICATION:

Submitted By cJo#n P FAPFPAS, PE
CIT? Er/GINEER

Applicant C17y OF AckSonviet &

Office PEPT. OF PVBL/ e «oRAkS
Telephone Qo4 - 255-82762

Ap

(3

[}

plication For

Closing a public at-grade rai/highway

crossing by
1 roadway removal

Opening a public at-grade rai/highway

crossing by
new rail line construction
new roadway construction

Address 214 Al Hogan 37 _Emp79lll  Conversion of an existing crossing

JACKSOMUILE, £¢ 32202

B. CROSSING LOCATION:

FDOT/AAR Crossing Number 271827 8

* pnvate crossing to public al-grade
rawhighway crossing

by:

Jurisdiction for Street or Roadway by Authority of e C

ity

O County O State

Loca!l Popular Name of Street or Roadway _Mussells Acres Road

Raillroad Company. _Florida East Coast Ralway. LLC

Raitroad Mife Post 11+5212

W

Submitted for the Applhicant by

Y

Application FDOT Review by Jan Bordelon, Rail Specialist

gr
B Z ,p}}‘,e,:/; Z/ C1ry ERGNEER

DATE _§=22~07

DATE &-/2 -87

Central Rail Office

REFERENCES
(Specific Legal Authority) 334 044 F S, 12057 F S
(Law implemented) 335 141 F S

(Admunistrative Rule) 14-57 012 F A C
Rail Manual Toptc No 725-080-002. Chapter 3

ATTACHMENTS SUBMITTED FOR ACCEPTANCE

Crossing Closure Apphication Dala

Location Maps Sketches. Plans (if available)
Copies of Agreements Between Railroad and

Junsdiction on Subject Crossing
Letters of Support (Opening or Closing)
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Thts instrument was prepared by
and after recorded return to

RE-
Parcel
EASEMENT AGREEMENT
THIS EASEMENT AGREEMENT (“Easement Agreement™) is made this day of

. 2007, among FLORIDA EAST COAST RAILWAY, L.L.C., a
Florida limited hability company (“Grantor”), whose address is 7411 Fullerton Street, Suite
300, Jacksonville, Florida 32256, and KIMCO AVENUES WALK, LLC, (“Kimco™), a
Florida limited liability company, whose address is 1170 Peachtree Street N.E | Suite 1200,
Atlanta, Georgia 30309 and CITY OF JACKSONVILLE, FLORIDA, a Florida
municipality, whose address is 214 N. Hogan Street, Jacksonville, Florida 33202 (“City”
together with Kimco, “Grantees™).

RECITALS

A. Grantor is the owner in fee simple of the real property described on attached
Exhibit A. located in Duval County, Florida (the “Property”).

B. Grantees desire to construct, install, inspect and maintain an elevated,
highway bridge (the “Bridge’) of which a portion of the Bridge will traverse above the
Property.

C. Grantees have requested that they be granted an aerial easement over the
Property to allow for the construction, installation, inspection and maintenance of the Bridge
and Grantor has agreed to grant such aerial easement under the terms and conditions set forth
herein.

NOW, THEREFORE, for Ten Dollars ($10.00) and other good and valuable consideration,
the adequacy and receipt of which are hereby acknowledged, the Grantor and Grantees
hereby agree as follows:

l. Grant of Easements. Grantor does hereby grant, bargain, sell and convey a non-
exclusive, perpetual aerial easement over the Property as set forth on Exhibit B attached
hereto (the “Overhead Easement”) to:

(a) Kimco, its successors and assigns, for the sole purpose of constructing and
installing the portion of the Bridge elevated over the Property, which grant and all
obligations and rights of Kimco under this Easement Agreement shall automatically

Exhibit 5
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terminate (notwithstanding anything herein to the contrary) upon completion of the
construction and installation of the Bridge and acceptance of the Bridge by City, subject,
however to the last sentence in Paragraph 4; and

(b) City, its successors and assigns. for the sole purpose of owning, operating,
inspecting and maintaining the portion of the Bridge elevated over the Property, including
replacement of the Bridge with a like structure of no greater dimensions than the Bridge, and
for the use of the Bridge by the general public as a public roadway.

2. Condition of Grant Notwithstanding anything in this Easement Agreement to the
contrary, no grant of the Overhead Easement will be deemed to have been given and
Grantees will have no rights under this Easement Agreement, including but not limited to the
right to construct or install the Bridge in the Overhead Easement, until the license agreements
between Grantor and Grantees for the at-grade public road crossings over the property of
Grantor at Cedar Street (MP12 + 4275°) and Mussells Acres Road (MPI1 + 52127) in
Jacksonville, Florida (the “License Agreements™) have been fully executed and approved by
all applicable government agencies.

3. Grantees’ Responsibilities.  All ~ construction,  installation, inspection  and
maintenance of the Overhead Easement shall be performed in such a manner and at such
times as to cause no disruption to the operation of any business of the Grantor. The Grantees
covenant and agree that the Bridge, when completed, shall not in any way hinder the
operations of Grantor. In constructing, installing, inspecting and maintaining the Bridge,
Grantees shall comply will all applicable laws, regulations and ordinances, including but not
limited to all applicable regulatory, environmental and safety requirements, at Grantees™ sole
cost and expense. Grantees will not use or allow the use on the Overhead Easement of any
material or substance that is defined as a hazardous waste, material or substance under any
law or regulation in violation of any such laws. Grantees shall be responsible for any
damage to the property of Grantor, its employees, agents and contractors, including but not
limited to the Property. resulting from any exercise of their rights herein granted. Grantees
shall promptly repair and restore to its original or better condition any of the property of
Grantor, it’s employees, agents and contractors that may be altered, damaged or destroyed in
connection with the exercise by Grantees, their employees, agents or contractors of the rights
herein granted, or in connection with the use of the Bridge by any person whomsoever.
Notwithstanding the foregoing, the City’s responsibilities hereunder shall not commence
until the completion of the construction and installation of the Bridge and acceptance of the
Bridge by City.

4. Release/Indemnification.  Grantees acknowledge that the business of Grantor
involves risks and Grantees hereby covenant and agree not to sue Grantor, waive all present
and future claims against Grantor and releases Grantor, its employees, agents and contractors
from any and all liability for damage to the Bridge, damage to the property of Grantees, their
employees, agents and contractors and injury to Grantees’ employees, agents and contractors
while performing the rights or obligations granted to Grantees under this Easement
Agreement, whether as a result of Grantor's sole negligence or otherwise, unless such
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damage is a result of Grantor’s willful misconduct. To the fullest extent allowed by law,
Grantees agree to defend, indemnify and hold harmless Grantor from and against all liens,
claims, obligations, losses, suits, penalties, damages, costs and expenses (including
reasonable attorneys™ fees) of any kind or nature whatsoever (including without limitation
claims for rehabilitation or clean up of hazardous materials), made against or imposed upon
Grantor by any person whomsoever (including employees, contractors and agents of Grantor
or Grantee) relating to or arising in any way out of the acts or failure to act of Grantees, their
employees, agents or contractors or the use of the Bridge by any person whomsoever.
Notwithstanding anything in this Easement Agreement to the contrary, the provisions of this
paragraph 4 shall survive termination of this Easement Agreement; provided, however, that
the indemnification obligations of Kimco hereunder shall apply only to events occurring
prior to the completion of the construction and installation of the Bridge and acceptance of
the Bridge by City and the indemnification obligations of City hereunder shall apply only to
events occurring after the completion of the construction and installation of the Bridge and
acceptance of the Bridge by City.

5. Taxes/Fees. Grantees alone shall pay any and all taxes, charges or use fee(s) levied
by any governmental agency against any of Grantor's real property as a result of the
Overhead Easement herein granted. Grantees shall not cause liens of any kind to be placed
against the Property.

6. Notices. All notices, requests, demands, consents, approvals and other
communications which are given hereunder, shall be in writing and shall be deemed to have
been duly given if mailed, postage prepaid by registered mail or certified first class mail,
return receipt requested, postage prepaid, addressed to the party to receive such notices as set
forth below, which address may be changed by notice to the other parties:

As to Kimco: Kimco Avenues Walk, LLC
1170 Peachtree Street N.E., Suite 1200
Atlanta, Georgia 30309
Attn Ralph Conti

With a copy to: Kimco Realty Corporation
3333 New Hyde Park Road, Suite 100
New Hyde Park, NY 11042
Attention: General Counsel

As to City: City of Jacksonville, Florida
Public Works Department
214 N. Hogan Street, 10th Floor
Jacksonville, Florida 32202
Attn: Real Estate Division
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With a Copy to: Office of General Counsel
City of Jacksonville
117 West Duval Street, Suite 480
Jacksonville, Florida 32202
Attn: Government Operations & Commercial Law Dept.

As to Grantor: Florida East Coast Railway, L.L.C.
10151 Deerwood Park Blvd.
Bldg 100, Suite 370
Jacksonville, Florida 32256
Attention: Director of Industrial Development and Real Estate

With a copy to: Florida East Coast Railway, L.L.C.
10151 Deerwood Park Blvd.
Bldg 100, Suite 350
Jacksonville. Florida 32256
Attention. Secretary

or to such addresses which may be designated in lieu of the above addresses by providing
written notice as provided above to the other party

7. Covenant Running with the Land. All terms, conditions, provisions, and obligations
of this Easement Agreement shall be covenants running with the land and shall inure to the
benefit of and be binding upon the parties and their respective successors and assigns until
the termination of this Easement Agreement. Notwithstanding the foregoing, this Easement
Agreement shall automatically terminate if at any time the Bridge ceases on a permanent
basis to be used as a highway [If a termination occurs and Grantor so requests, Grantees shall
promptly remove such Bridge. Such removal shall be done in compliance with all applicable
laws and regulations and in a manner that causes no damage or loss to the Property or
Grantor’s property and that of 1ts employees, agents and contractors

8. Miscellaneous.

(a) No Waiver. No delay or omission in the exercise of any right accruing to any party
under this Easement Agreement shall impair any such right or be construed to be a waiver
thereof, and every such right may be exercised at any time. A waiver by any party of a
nonconforming condition or noncompliance with the terms and conditions set forth in this
Easement Agreement shall not be construed to be a waiver of any subsequent nonconforming
condition or noncompliance.

(b) Effect of Invalidation If any particular provision of this Easement Agreement is held
to be invalid by any court, the validity of such provision shall not affect the validity of the
remaining provisions hereof.
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(©) Counterparts. This Easement Agreement may be executed in multiple counterparts,
each of which shall be deemed to be an original agreement, and all of which shall constitute
one agreement.

(d) Time of Essence. Time is of the essence with respect to the performance of each of
the covenants and agreements contained in this Easement Agreement.

(e) Controlling Law. This Easement Agreement shall be construed in accordance
with the laws of the State of Florida.

H Nonexclusive Easements. The Overhead Easement granted to Grantees hereunder
is nonexclusive and nothing set forth herein shall be interpreted in any way to permit the use
of the Overhead Easement for any purpose other than the purposes set forth in Paragraph |
above. Nothing herein shall be interpreted in any way to restrict Grantor’s right to access,
license, sell, transfer or otherwise use or allow the use in any way of the Property or the area
of the Overhead Easement, except in a manner which would materially interfere with use of
the Overhead Easement for the purposes set forth herein.

(2) Entire Agreement. This Easement Agreement constitutes the entire agreement
between the parties relating to the subject matter hereof. This Easement Agreement may not
be changed or amended except by a writing executed by all parties prior to the termination of
Kimco’s rights and obligations under paragraph I(a) hereof, and by Grantor and City
thereafter.

IN WITNESS WHEREOF, the parties have executed this Easement Agreement the day and
year first above written.

[SIGNATURES BEGIN ON FOLLOWING PAGE]|]
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Signed, sealed and delivered FLORIDA EAST COAST RAILWAY, L.L.C.

in the presence of: a Florida limited liability company
By:

Witness Signature Name:
Title:

Print Name

Witness Signature

Print Name
STATE OF )

)SS.
COUNTY OF )
The foregoing instrument was acknowledged before me this day of ,
2007 by and , as
and , respectively, of FLORIDA EAST COAST RAILWAY, LLC,
a Florida limited liability company, on behalf of the company. They [ ] are personally
known to me, or [ ] have produced as identifications.

Notary Public
(Notary Seal) Print, Type, or Stamp Commissioned
Name of Notary Public:

My Commission Expires:
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Signed, sealed and delivered
in the presence of:

KIMCO AVENUES WALK, LLC
a Florida limited hability company

By: KD Avenues Walk 1189, Inc., a Florida
corporation, its Managing Member

By:
Witness Signature Name:

Title:
Print Name
Witness Signature
Print Name
STATE OF )

)SS.

COUNTY OF )
The foregoing instrument was acknowledged before me this _* day of ,
2007 by and , as
and , respectively, of the KIMCO AVENUES WALK, LLC, They [
] are personally known to me, or [ ] have produced as identifications.

(Notary Seal)

Notary Public
Print, Type, or Stamp Commissioned
Name of Notary Public:

My Commission Expires:
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Signed, sealed and delivered CITY OF JACKSONVILLE, FLORIDA

in the presence of: a Florida Municipality
By:

Witness Signature Name:
Title:

Print Name

Witness Signature

Print Name
STATE OF )
)SS.
COUNTY OF )
The foregoing instrument was acknowledged before me this day of ,
2007 by and , as
and , respectively, of the CITY OF JACKSONVILLE, FLORIDA.
They [ ] are personally known to me, or [ ] have produced as

identifications.

Notary Public
(Notary Seal) Print. Type, or Stamp Commissioned
Name of Notary Public:

My Commission Expires:
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EXHIBIT “A”

A portion of Section 1, Township 4 South, Range 27 East, Duval County, Florida, being
more particularly described as follows:

For a Point of Reference, commence at the intersection of the Easterly limited access right of
way line of Interstate Highway 95 (State Road 9), a variable width Florida Department of
Transportation right of way as presently established, with the Southwesterly right of way line
of the Florida East Coast Railroad, a 100 foot right of way as presently established; thence
South 40°58°38™ East, along said Southwesterly right of way line, 1679.09 feet to a point on
a curve concave Southerly, having a radius of 403.42 feet and the Point of Beginning.

For said Point of Beginning, thence Easterly departing said Southwesterly right of way line
and along the arc of said curve, through a central angle of 16°52°30”, an arc length of 118.82
feet to a point on said curve, said point lying on the Northeasterly right of way line of said
Florida East Coast Railroad, said arc being subtended by a chord bearing the distance of
North 81°30°43" East, 118 39 feet, thence South 40°58°17” East, along said Northeasterly
right of way line, 155.71 feet to a point on a curve concave Southerly, having a radius of
303.42 feet; thence Westerly departing said Northeasterly right of way line and along the arc
of said curve, through a central angle of 27°45°25™, an arc length of 146.99 feet to a point on
said curve, said point lying on said Southwesterly right of way line, said arc being subtended
by a chord bearing and distance of North 84°17°13” West, 145.56 feet; thence North
40°58°38" West, along said Southwesterly right of way line, 113.38 feet to the Point of
Beginning.

Containing 12918 square feet, more or less.
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EXHIBIT “B”

A portion of Section 1, Township 4 South, Range 27 East, Duval County, Florida, being
more particularly described as follows:

For a Point of Reference, commence at the intersection of the Easterly limited access right of
way line of Interstate Highway 95 (State Road 9), a variable width Florida Department of
Transportation right of way as presently established, with the Southwesterly right of way line
of the Florida East Coast Railroad, a 100 foot right of way as presently established; thence
South 40°58°38” East, along said Southwesterly right of way line, 1679.09 feet to a point on
a curve concave Southerly, having a radius of 403.42 feet and the Point of Beginning

For said Point of Beginning, thence Easterly departing said Southwesterly right of way line
and along the arc of said curve. through a central angle of 16°52°30”, an arc length of 118.82
feet to a point on said curve, said point lying on the Northeasterly right of way line of said
Florida East Coast Railroad, said arc being subtended by a chord bearing the distance of
North 81°30°43” East, 118.39 feet; thence South 40°58’17" East. along said Northeasterly
right of way line, 155.71 feet to a point on a curve concave Southerly, having a radius of
303.42 feet; thence Westerly departing said Northeasterly right of way line and along the arc
of said curve, through a central angle of 27°45°25”, an arc length of 146.99 feet to a point on
said curve, said point lying on said Southwesterly right of way line, said arc being subtended
by a chord bearing and distance of North 84°17°13” West, 145.56 feet; thence North
40°58°38” West, along said Southwesterly right of way line, 113.38 feet to the Point of
Beginning.

Containing 12918 square feet. more or less.

The bottom plane of the vertical space contained within said easement shall be a minimum of
23.50 feet above the existing top of rail to provide clearance for the Florida East Coast
Railroad (F.E.C.R.R.), said top of rail elevation is constant at 25.84 feet within the easement,
said bottom plane shall be at a constant elevation of 49.34 feet as it pertains to the above
described property, the top plane of said vertical space of said easement shall be at a height
of 72.49 feet above the bottom plane, said top plane at a constant elevation of 108.00 feet as
it pertains to the above described property. The vertical space as defined is based on the
North American Vertical Datum (NAVD) of 1988.
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